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CHAPTER 973
SENTENCING

973.01  Bifurcatedsentence of imprisonment and extended supervision. 973.07  Failureto pay fine or costs or to comply with certain commuséwice
973.013 Indeterminate sentence;isfonsin state prisons. work.
973.0135 Sentence for certain serious felonies; parole eligibility determination.973.075  Forfeitureof property derived from crime and certain vehicles.
973.014 Sentencef life imprisonment; parole eligibility determinatioextended 973.076  Forfeiture proceedings.

supervisioreligibility determination. 973.077  Burden of proof; liabilities.
973.015 Misdemeanors, special disposition. 973.08  Records accompanying prisoner
973.017 Bifurcatedsentencesjse of guidelines; consideration of aggravating an@73:09  Probation. . .

mitigating factors. 973.10  Control and supervision of probationers.
973.02  Place of imprisonment when none expressed. 973.11  Placements with volunteers in probation program.
973.03 Jail sentence. 973.12  Sentence of a repeater or persistent repeater
973.032 Sentence to intensive sanctions program. g;g%gs Eotlce of Ilfetlr?e supervision fordserlous seXevfders.

P i : : . xcessive sentence, errors cured.
8328225 g:ngg:zg izg:gi:gg 82 Ei,esi;n;ggﬁsffss(%@ armor 973.135 Courtsto report convictions to thetate superintendent of public instruc
' ! tion.

973.034 Sentencing; restriction on child sexesfder working with children. 973.14  Sentenceo house of correction.
973.035 Transfer to state—local shared correctional facilities. 973.15  Sentence, terms, escapes.
973.04  Credit for imprisonment under earlier sentence for the same crime. 973 155 Sentence credit.
973.045 Crime victim and witness assistance surgbar 973.16  Time out.
973.046  Deoxyribonucleic acid analysis surchar 973.17  Judgment against a corporation or limited liability company
973.047 Deoxyribonucleic acid analysis requirements. 973.18  Notice of rights to appeal and representation.
973.048 Sex ofender reporting requirements. 973.19  Motion to modify sentence.
973.05 Fines. 973.195 Sentence adjustment.
973.055 Domestic abuse assessments. 973.20  Restitution.
973.06  Costs. 973.30  Sentencing commission.
Cross-reference: See definitions in £67.02 6m. Fora Class F felonythe term of confinement in prison

] o may not exceed 7 years and 6 months.
973.01 Bifurcated sentence of imprisonment and  ex-

o 7. For a Class G felonyhe term of confinement in prison may
tended supervision. (1) BIFURCATED SENTENCE REQUIRED. notexceed 5 years
Exceptas provided in sul§3), whenever a cougentences a per . ) L
sonto imprisonment in the Wconsin state prisons for a felony 8- For a Class H felonyhe term of confinement in prison may
committedon or after December 31, 1999, or a misdemean@ptexceed 3 years.
committedon or after February 1, 2003, the court shall impose a 9. For a Class | felonghe term of confinement in prison may
bifurcatedsentence under this section. not exceed one year and 6 months.

NOTE: Sub. (1) is shown as amended eff. 2-1-032901 Ws. Act 109 Prior 10. For any crime other than one of the foIIowing, the term

to 2-1-03 it reads: . . .
0
(1) BIFURCATED SENTENCE REQUIRED. Except as povided in sub. (3), when of confinement in prison may not exceed 75% of the total length

evera court sentences a persofo imprisonment in the Wisconsin state prisons  Of the bifurcated sentence:

for a felony committed on or after DecembeB1, 1999, the court shall impose a a. A fe|ony specified in subds. to 9.

bifurcated sentence that consists of a term of confinement in prison followéy . . . .
aterm of extended supervision under s. 30218. b. An attempt to commit a classified felony if the attempt is

(2) STRUCTUREOF BIFURCATED SENTENCES. A bifurcated sen Punishable under 839.32 (1) (intro.)
tenceis a sentence that consists of a term of confinement in prison(c) Penalty enhancement. 1. Subject tahe minimum period
followed by a term of extended supervision und&02.113 The of extended supervision required under. gdy, the maximum
total length of a bifurcated sentence equals the leofthe term term of confinement in prison specified in pér) may be in
of confinement in prison plus the length of the term of extendegeasedby any applicable penalty enhancement statutethelf
supervision. An order imposing a bifurcated sentence under thisaximumterm of confinement in prison specified in.ghy is in-
sectionshall comply with all of the following: creasedinder this paragraph, the total length of the bifurcsged

(a) Total length of hifurcated sentence. Except as provided in tencethat may be imposed is increased by the same amount.
par.(c), the total length of the bifurcated sentence may not exceed 2. |f more than one dhe following penalty enhancement stat
the maximum period of imprisonment specified i989.50 (3)  ytesapply to a crime, the court shall apply them in the order listed
if the crime isa classified felonyor the maximum term of impFis jn calculating the maximum term of imprisonment for that crime:

onmentprovided by statute for the crime, if the crime is not & clas a. Section®39.621 939.632 939.645 961.46 and961.49
sified felony, plus additional imprisonment authorized by any ap ' ' ’ ’ ' '

plicable penalty enhancement statutes. b. Sect.|0r939.63

(b) Confinement portion of bifurcated sentence. The portion C. Sectior39.62 (1)or 961.48
of the bifurcated sentence that imposes a term of confinement ir(d) Minimum and maximum term of extended supervision. The
prisonmay not be less than one year and, except as provided in {gsim of extended supervision may not be less than 25% of the
(c), is subject to whichever of the following limits is applicablelengthof the term otonfinement in prison imposed under. fiay.

1. ForaClass B fe|omyhe term of confinement in prison mayand,for a classified felony’s subject to whichever of the follew

not exceed 40 years. ing limits is applicable:

3. For a Class C felopghe term of confinement in prison may 1. For a Class B felopghe term of extended supervision may
not exceed 25 years. not exceed 20 years.

4. For a Class D felonghe term of confinement in prison may 2. For a Class C felonthe term of extended supervision may
not exceed 15 years. not exceed 15 years.

5. For a Class E felonthe termof confinement in prison may 3. For a Class D felonyhe term of extended supervision may
not exceed 10 years. not exceed 10 years.
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4. For a Class E, Ier G felony the term of extended supervi resultsin theextension of the term of confinement in prison under

sionmay not exceed 5 years. s.302.113 (3)
5. For a Class H felonyhe term of extended supervision may 4. That the amount of time the person must actually serve in
not exceed 3 years. prisonmay be extended as provided unsi®02.113 (3)and that
6. For a Class | felonyhe term of extended supervision maypecausef extensions under 302.113(3) the person could serve
not exceed 2 years. the entire bifurcated sentence in prison.
NOTE: Sub. (2) is shown as affected eff. 2-1-03 B§O1 Wis. Act 109 Prior 5. That the person will be subject to certain conditions while

to 2-1-03 it reads: .. . .
(2) STRUCTURE OF BIFURCATED SENTENCES. The court shall ensue that a bk on releaseto extended supervision, and that violation of any of

furcated sentence imposed under sub. (1) complies with all of the following: ~ thoseconditions may result in the person being returned to prison,
(a) Total length of bifurcated sentence. Except as povided in par. (), the total  asprovided under $302.113 (9)
length of the bifurcated sentence may not exceed the maximum period of impris . .
onmentfor the felony. (am) If the court provides under suf@m) thatthe person is
(b) Imprisonment portion of bifurcated sentence. The portion of the bifurcated  eligible for the challenge incarceration progratme court shall

sentencethat imposes a term of confinement in prison may not be less than one i i
year, subject to any minimum sentence pscribed for the felony and, except as alsoinform the person of the provisions 0f362.045 (3m)
provided in par. (c), may not exceed whichever of the following is applicable: (b) The courts explanation under pe(a) 3.0f a persors,‘ pc

1. For a Class B felonythe term of confinement in prison may not exceed 40 tential period ofextended supervision does not create a right toa
years. - . . .

2. For a Class BC felonythe term of confinement in prison may not exceed Minimum period of extended supervision.

20 years. ) o History: 1997 a. 2832001 a. 109
3. For a Class C felonythe term of confinement in prison may not exceed 10 Sub.(2) (c)does not authorize a sentencing court to impose any portion of a penalty
years. . L enhancens extended supervision rather than confinement in prison. Siatees,
4. For a Class D felonythe term of confinement in prison maynot exceed 5  2002W| App 29,250 Wis. 2d 77640 N.w2d 151
years. . L While an ofender must meet the eligibility requirements of s. 302.045 (2) to-partic
5. For a Class E felonythe term of confinement in prison may not exceed 2 jpatein the challengéncarceration program the trial court must, pursuant to sub.
years. (3m), also determine if the feinder is eligible for the program, in the exercise of its

6. For any felony other than a felony specified in subds. 1. to 5., the term of tencinadi ti State.\Steele, 2001 WI App 16@46 Ws. 2d 744 632
confinementin prison may notexceed 75% of the total length of the bifurated SN?SVZ%CE%ISCQ fon. State.bleele, pp 162 > 4

sentence.

(c) Penalty enhancement. The maximum term of confinement in prison speei
fied in par. (b) may be inceased by any applicable penalty enhancement. If the
maximum term of confinement in prison specified in par(b) is increased under

i ; i courtmust consider the gravity of tléfense, the dénders character and the pub
itgligraéggéng)’, ttﬂg ?;ﬁléeggqtgggtthe bifurcated sentence that may be imposed lic’'s need for protection. The weight given to any factor is left térihlecourts dis

(d) Minimum term of extended supervision. The term of extended supervision Cretion. State vSteele, 2001 Wi App 16@46 Ws. 2d 744632 N.Ww2d 112
that follows the term of confinement in prison may not be less than 25% of the  If a defendant makes a fraudulent representation to the court, which the €ourt ac

length of the term of confinement in prison imposed under par(b). ceptsand relies upon in granting a sentertbe,court may later declare the sentence

(3) NOT APPLICABLE TO LIFE SENTENCES. If a person is being gg'r?éfngoggu\?\,'ﬁ{%%p%gy do'fysvrz'gt_ bar g;é‘?\ls_wgm%ased sentence. State v

Sentenpedor a fellony that. IS pur!|5hab|e life imprisonment, he  |ncreasinga sentence following theacation of the original sentence upon reversal
or she is not subject to this section but shall be sentenced undef@e of multiple convictions on double jeopardy grounds did not violate due process
973 014(19) whenthe increase was based on factofdrmation deriving from events occurring
) . afterthe original sentencing. StateGhurch, 2002 WI App 212, __i&v2d. __
(3m) CHALLENGE INCARCERATION PROGRAM ELIGIBILITY. 650 N.w2d 873

Whenimposing a bifurcated sentence under this section on a peffruth-In-Sentencingomes to Wconsin. Brennan & Latorraca. is¥Law June
sonconvicted of a crime other than a crime specified irodg. 00.

or s.948.02 948.025 948.03 948.05 948.055 948.06 948.07 . . . .
948.075948.08 0r948.095 the court shall, as part of the exercisg7.3'013 Indeterminate  sentence; W isconsin state

of its sentencing discretion, decide whether the person being POTS' (l]Z @ Ifnlmprlsogmtﬁnt n thte Wco?5|n ?tate Iprlsotr;]s
tencedis eligible or ineligible for the challenge incarceration-pr ora term of years IBnposed, the court may fix a term 1ess than

gramunder $302.045during theterm of confinement in prison thePrescribed maximum. The form of such sentence shall be sub
portion of the bifurcated sentence stantiallyas follows:“You are hereby sentenced to ths&nsin
(4) NO GOOD TIME: EXTENSION OR'REDUCT|ON OF TERM OF IM- stateprisons for an indeterminate termrait more than .... (the

X aximumas fixed by the court) years.”
PRISONMENT. A person sentenced to a bifurcated sentence under y )Y

sub.(1) shallserve the term of confinement in prison portion of _(P) Exceptas provided in873.0] the sentence shall have the
the sentencewithout reduction for good behaviofThe term of €ffectof a sentence at hard labor for the maximum term fixed by
confinementin prison portion is subject to extension under the court, subject to the power of actual release from confinement

302.113(3) and, if applicable, to reduction undeB82.045 (3 by parole by the department or pgrdon as provided by lawf
302-11§E9)9) or973?595 (1r) (3m) a person is sentenced for a definite time for énsk for which

' the person may be sentenced under this section, the person is in
: : : legal effect sentenced as required by this section, said definite
imposesa bifurcated sentence under s(if), the court may im time being the maximum period. A defendant convicted of a

poseconditions upon the term of extended supervision. - : L o
. . ._crimefor which the minimum penalty is life shall be sentenced for
(6) No PAROLE. A person serving a bifurcated sentence imjo.

posedunder sub(1) is not eligible for release on parole unttet
sentence.

The exercise of sentencing discretion requires the court to exisalégcretion
to create a sentence within trenge provided by the legislature that reflects the cir
cumstance®f the situation and the particular characteristics of tfendér The

(5) EXTENDED SUPERVISIONCONDITIONS. Whenever the court

(2) Uponthe recommendation of ttiepartment, the gover
. or may without the procedure required by 804, dischage ab
disgga:\"SHD'Z?:gﬁ%hoﬂgieds}i)na”;ngi?lgrgfagﬁgﬁggr}fomﬂjgOgolutely,or upon such conditions and restrictions and under such
ge&a p 1S g limitation as the governor thinks propany inmate committed to
tody, controland supervision until the person has served the eniif,\yisconsin state prisons after heshe has served the minimum
bifurcatedsentence. . termof punishment prescribed by law for théeoke for which he
_(8) EXPLANATION OF SENTENCE. (2) When a court imposes aor she was sentenced, except that if the tews life imprison
bifurcatedsentence under this section, it shall explain, o&ly  ment,5 years must elapse after releaseparole or extended-su
in writing, all of the following to the person being sentenced: pervisionbefore such a recommendation can be made igotae

1. The total length of the bifurcated sentence. ernor. The dischage has the &ct of an absolute aronditional
2. The amount of time the person will serve in prison undpardon, respectively
the term of confinement in prison portion of the sentence. (3) Femalepersons convicted of a felony may be committed

3. The amount of time the person will spend on extended $a the Taycheedah Correctional Institution unl#ssy are subject
pervision,assuming that the person does not commit any act thasub.(3m).
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(3m) If a person who has not attained the age of 16 years i&n unambiguous sentence pronounced orally and recordie gentencing tran
sentencedo the Wsconsin state prisons, the department Sh@zriptcontrols over the written judgmeot conviction. State.\Perry 136 Ws. 2d

| h di i . | faili 401 N.W2d 748(1987).
placethe person at a secured juvenile correctional faahy se Thesentencing court does not abuse its discretion by considering a visttite’

curedchild caring institution, unless the departmdatermines mentsand recommendations. Statdehnson]58 Ws. 2d 458463 N.W2d 352(Ct.
that placement in an institution under302.01is appropriate App. 1990).

basedon the persos’prior record of adjustment in a correctional The primary factors to be considered in exercising discretion in sentencing are: 1)
: P . , . . e gravity of the ofense; 2) the rehabilitative needs of the defendant; and 3) the
setting,if any; the persos’present and potential vocational and|sectionof the public. State.\Paske163 Ws. 2d 52471 N.W2d 55(1991).

educationaheeds, interests and abilities; the adequacy and suUitye process does not require the presence of counsel at a presentence investigation
ability of available facilities; the services and procedures -availterviewof the defendant. StateRerez170 Ws. 2d 130487 N.W2d 630(Ct. App.
ablefor treatment of the person within the various institutions; tH892)-

; P H i Whethera particular factor will be considered as a mitigating or aggraviaiihor
protectionof the public; and any other consideratigmemut will depend on the particular defendant and case. Stat®mpsonl172 Ws. 2d

gatedby the department by rule. The departme_nt ma;pmig 257,493 N.W2d 729(Ct. App. 1992).

anyperson under the agé 18 years in the correctional institution Thetrial courts possible consideration at sentencing of the defesdarpability
authorizedn s.301.16 (1n) This subsection does not preclude thie a more serious tEnse, although the jury convicted on a lesser includiethsd,
department from designating an adult correctional institutitn, was not errar State vMarhal, 172 Ws. 2d 491493 N.W2d 758(Ct. App. 1992).

. 2 . iyt See also State Bobbitt, 178 Wis. 2d 11, 503 N.W2d 11 (Ct. App. 1993).
erthan the correctional institution authorized iBGL.16 (ln') as No specific burden of proof is imposed as to read-fersies that bear upon sen

areception center for the person anpl subseql_JentIy transfﬂfreingt_encing; all sentencing is under the standard for judicial discretion. \Stétiert,
person to a secured juvenile correctional facility or a secured cHifd Wis. 2d 333510 N.w2d 799(Ct. App. 1993).

caringinstitution. Section302.11and ch304 apply to all persons A sentencing cournay consider a defendasiteligious beliefs and practices only
. B . . i 4f @ reliable nexus exists between the defensl@nitninal conduct and those beliefs
placedin a secured juvenile correctional facility or a secured Chlm practices. State ¥uerst181 Ws. 2d 903512 N.W2d 243(Ct. App. 1994).

Caring institution under this subsection. If an oral pronouncement is ambiguous, it is proper to look to the writtgment

(4) If information under 972.15 (2m)has been provided in to ascertain a coud’intent in sentencing. An omission in the oral pronouncement
cancreate an ambiguit@tate vLipke, 186 Ws. 2d 358521 N.W2d 444(Ct. App.

apresentence investigatioaport, the court shall consider that in7gq a)

formauonWhen sentencing the defendant. Unders. 973.013 [now sub. (1)], life imprisonment without parole is natpion.
History: 1973 c. 901975 c. 18%.99 (1) 1975 c. 224.146Mm 1983 a. 1021983 statev. Setagord187 Ws. 2d 339523 N.W2d 124(Ct. App. 1994).

a.371s.13, Stats. 1983 s. 973.018987 227, 1989 a. 31107, 1993 a. 4861995 A trial courtin exercising sentencing discretion is not prohibited from entertaining

a. 271997 a. 2_832_001 a. 16103 . generalpredispositions based on experience, but the jedgedispositions may
The sentencing judge shall state for the recordhépresence of the defendant, neverbe so specific as to ignore the particaiacumstances of the individualfefid-
thereasondor selecting the particular sentence imposedf éne sentencing judge ey State vOgden;199 Ws. 2d 566544 N.W2d 574(1996).

considerst in the interest of the defendamit to state reasons in the presence of the ) s .
defendantshallprepare a statement for transmission to the reviewing court as parf* defendant who requests resentencing must show that specific information was

of the record. McCleary. State49 Wis. 2d 263182 N.W2d 512(1971) INaccurate and that the court relied on it. When facts stated in a presentence report
; . ’ : ) : arenot challenged at sentencing, the sentencing judge may appropeitsiger

It was not a denial of equal protection to sentence a defendayesns imprison
ment, although other persons involved, all minors, received lesser or no punishmtgﬁm State vMosley 201 Ws. 2d 36547 N.w2d 806(Ct. App. 1996).

Statev. Schilz,50 Ws. 2d 395184 N.W2d 134(1971). A court must consider 3 primafgctors in exercising discretion in sentencing: 1)

An abuse of discretion, as it relates to sentencing procedures, will be found &grayny of the dénse; 2) the character of thdeofder; and 3) theeed to protect
if there is no rationabasisfor the imposition of the sentence or the rationale is ndf/cPublic. Remorse is an additional factor that may be considered. .Stategers,
articulatedin, or inferable from, the record, or if discretion is exercisethe basis 03Wis. 2d 83552 N.W2d 123(Ct. App.1996). For enumeration of other additional
of clearly irrelevant or improper factors. DavisState52 Wis. 2d 697190N.W.2d  factorsthat may be considered, see Stafamnes203 Ws. 2d 132552 N.W2d 857
890(1971). (Ct. App. 1996).

The seriousness of thefefse is a proper criteridor imposing a maximum sen A defendant is automatically prejudiced when the prosecutor materially and sub
tence. While warehousing dangerous individuals is not the sole purpose for imposfigntiallybreaches a plea agreement. New sentencing is requiredv. Statth,207
long prison terms, it is a legitimate factor for a trial court to consiBestian vState, Is. 2d 259 558 N.W2d 379(1997).

54 Wis. 2d 240194 N.Ww2d 687(1972). When resentencing a defendant, a court should consider all information relevant

A prison sentence is reduced to reflect days of pretrial incarceration dinicty ~ abouta defendant, including informatiorot existing or not known when sentence
the defendant waanable to raise bail because of indigenajlkins v. State6 Ws.  wasfirst passed. State Carter 208 Ws. 2d 142560 N.W2d 256(1997).
2d 628 225 N.W2d 492(1975). A marital relationship between a casgfosecutor and the presentence report writ

A defendans change in attitude or rehabilitative progress subsequsentenc  erwas suficient to draw the objectivity of the report into question. It was error not
ing is afactor to be considered in determining parole but is not a proper consideratiogtrike the report. State 8uchocki208 Ws. 2d 509561 N.W2d 332(Ct. App.
uponwhich a trial court might base a reduction of sentence. Stdigensch69Wis.  1997).
2d467,230 N.W2d 665(1975)_- o o Evidenceof unproven denses involving the defendant my be considered in sen

Althoughevidence concerning incidents of sexual activity abroad was relevanti@fcingdecisions, as the court must consider whether the dsiareisolated act or
to defendans character and admissible at the sentencing hearing, the trial cqyttof a pattern of conduct. StateRisher211 Wis. 2d 664565 N.W2d 565(Ct.
abusedits discretion by punishing defendant not only for the crime of which he stoagh, 1997).
convicted, but fothe events that occurred outsidesbénsin, as indicated by the fact "o gefendant agument that his sentence was excessive in relation to other sen
thatboth sentencing hearings were devoteglgrto these foreign incidents. Rosadoiencesor similar crimes committed in the same county was without merit. There is
v. State,70 Wis. 2d 280234 N.W2d 69(1975). - ) _ norequirement that persons convicted of simildemges must receive similar sen

Thetna_l court exceeded its jurisdiction by specifying conditions of incarceratiogances. State vechner217 Ws. 2d 392576 N.W2d 912(1998).

Statev. G|bb0g3,71 Wis. 2d 94237 N.w2d 33(197,6)' Thata conviction followed ailford plea did not prevent requiring the defendant,

A pleabagain agreement by law enforcemerfiaiils not to reveal relevant and 454 condition, to complete a treatment program that required acknowledgjap
pertinentinformationto the sentencing judge was unenforceable as being agaigijjity for the crime which resulted the conviction. The imposition of the condition
public policy. Grant v State,73 Ws. 2d 441243 N.W2d 186(1976). _did not violate thedefendant due process rights. There is nothing inherent in an

Chronicoffensesof theft by fraud by promising to marry several persons providegjiford plea thagives a defendant any rights as to punishment. State exa@eW
a rational basis for a lengthy sentence. Lamb@&tate73 Ws. 2d 590243 N.\w2d Schwarz219 Ws. 2d 616579 N.W2d 698(1998).

524(1976). o L . .. Whena victim's criminal record supports a defendantérsion of a crime, the

A sentencing judge does not deny due process by considering pending crimifality of which crime is a sentencing facttive criminal record should be admitted
chargesn determining a sentence. The scope of judicial inquiigr to sentencing  asevidence at the defendangentencingearing. State.\Bpears227 Ws. 2d 495
is discussed. Handel 8tate,74 Ws. 2d 699247 N.w2d 711 (1976). 596 N.W.2d 375(1999).

A defendans refusal to name accomplices was properly considered by the senpropersentencing discretion can exist without delineation of sentencing factors;
tencing judge. Because¢he defendant had pleaded guilty to the crime, selfwhatis required is consideration of the sentencing factors (see the iRuigtss).
incriminationwould not have resulted from the requested cooperation. Holmeswhenthe same judge presides at sentencing after probation revocation arigithe

State,76 Ws. 2d 259251 N.W2d 56(1977). ) _ nalsentencing, the judge does not have to restate the reasons supporting the original
Courtsmay correct formal or clerical errors or an illegal sentence at any timgntencingwhich is implicitly adopted. State Wegner 2000 WI App 231239 Wis.
Kruegerv. State86 Ws. 2d 435272 N.W2d 847(1979). 2d 96,619 N.W2d 289

Thedouble jeopardy clause did not bar prosecuticenchage after it was consid It is entirely reasonable thatampetency examination designed to address a de
eredas evidence of character in sentencing the defendant on a prior unrelated cofgiglant'sability to understand the proceedings and assist counsel may also address
tion. State vJackson110 Ws. 2d 548329 N.W2d 182(1983). issuesof future dangerousness, which a court may reasonahfider when gauging

Increasinga sentence following the vacation of agasined for no contest plea did the need for public protection in setting a sentence. St&goski2001 WI App
not violate due process. The test for judicial vindictiveness is discussed. .Stat@l2,244 Ws. 2d 49629 N.Ww2d 50
Stubbendick110 Ws. 2d 693329 N.W2d 399(1983). Spears does not stand for the proposition that a defendantahagntencing, pres

An 80-year sentence for a first-time sexuéonder was not aabuse of discre  entany and all evidence that he or she wishes to present. .SRatkinson, 2001 WI
tion. State vCurbello-RodrigueZl19 Wis. 2d 414351 N.W2d 758(Ct. App. 1984). App 127,246 Ws. 2d 180629 N.W2d 810

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/302.01
https://docs.legis.wisconsin.gov/document/statutes/2001/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/2001/301.16(1n)
https://docs.legis.wisconsin.gov/document/statutes/2001/302.11
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20304
https://docs.legis.wisconsin.gov/document/statutes/2001/972.15(2m)
https://docs.legis.wisconsin.gov/document/acts/1973/90
https://docs.legis.wisconsin.gov/document/acts/1975/189
https://docs.legis.wisconsin.gov/document/acts/1975/189,%20s.%2099
https://docs.legis.wisconsin.gov/document/acts/1975/224
https://docs.legis.wisconsin.gov/document/acts/1975/224,%20s.%20146m
https://docs.legis.wisconsin.gov/document/acts/1983/102
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371
https://docs.legis.wisconsin.gov/document/acts/1983/371,%20s.%2013
https://docs.legis.wisconsin.gov/document/acts/1987/27
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/107
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1995/27
https://docs.legis.wisconsin.gov/document/acts/1997/283
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2001/103
https://docs.legis.wisconsin.gov/document/courts/49%20Wis.%202d%20263
https://docs.legis.wisconsin.gov/document/courts/182%20N.W.2d%20512
https://docs.legis.wisconsin.gov/document/courts/50%20Wis.%202d%20395
https://docs.legis.wisconsin.gov/document/courts/184%20N.W.2d%20134
https://docs.legis.wisconsin.gov/document/courts/52%20Wis.%202d%20697
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/190%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20240
https://docs.legis.wisconsin.gov/document/courts/194%20N.W.2d%20687
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20628
https://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20492
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20467
https://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20665
https://docs.legis.wisconsin.gov/document/courts/70%20Wis.%202d%20280
https://docs.legis.wisconsin.gov/document/courts/234%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%2094
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2033
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20441
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20186
https://docs.legis.wisconsin.gov/document/courts/73%20Wis.%202d%20590
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/243%20N.W.2d%20524
https://docs.legis.wisconsin.gov/document/courts/74%20Wis.%202d%20699
https://docs.legis.wisconsin.gov/document/courts/247%20N.W.2d%20711
https://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%2056
https://docs.legis.wisconsin.gov/document/courts/86%20Wis.%202d%20435
https://docs.legis.wisconsin.gov/document/courts/272%20N.W.2d%20847
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20548
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20182
https://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20693
https://docs.legis.wisconsin.gov/document/courts/329%20N.W.2d%20399
https://docs.legis.wisconsin.gov/document/courts/119%20Wis.%202d%20414
https://docs.legis.wisconsin.gov/document/courts/351%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%2092
https://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20748
https://docs.legis.wisconsin.gov/document/courts/158%20Wis.%202d%20458
https://docs.legis.wisconsin.gov/document/courts/463%20N.W.2d%20352
https://docs.legis.wisconsin.gov/document/courts/163%20Wis.%202d%2052
https://docs.legis.wisconsin.gov/document/courts/471%20N.W.2d%2055
https://docs.legis.wisconsin.gov/document/courts/170%20Wis.%202d%20130
https://docs.legis.wisconsin.gov/document/courts/487%20N.W.2d%20630
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20257
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20729
https://docs.legis.wisconsin.gov/document/courts/172%20Wis.%202d%20491
https://docs.legis.wisconsin.gov/document/courts/493%20N.W.2d%20758
https://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%2011
https://docs.legis.wisconsin.gov/document/courts/503%20N.W.2d%2011
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20333
https://docs.legis.wisconsin.gov/document/courts/510%20N.W.2d%20799
https://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20903
https://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20243
https://docs.legis.wisconsin.gov/document/courts/186%20Wis.%202d%20358
https://docs.legis.wisconsin.gov/document/courts/521%20N.W.2d%20444
https://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20339
https://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20124
https://docs.legis.wisconsin.gov/document/courts/199%20Wis.%202d%20566
https://docs.legis.wisconsin.gov/document/courts/544%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%2036
https://docs.legis.wisconsin.gov/document/courts/547%20N.W.2d%20806
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%2083
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20123
https://docs.legis.wisconsin.gov/document/courts/203%20Wis.%202d%20132
https://docs.legis.wisconsin.gov/document/courts/552%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20259
https://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20379
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20142
https://docs.legis.wisconsin.gov/document/courts/560%20N.W.2d%20256
https://docs.legis.wisconsin.gov/document/courts/208%20Wis.%202d%20509
https://docs.legis.wisconsin.gov/document/courts/561%20N.W.2d%20332
https://docs.legis.wisconsin.gov/document/courts/211%20Wis.%202d%20664
https://docs.legis.wisconsin.gov/document/courts/565%20N.W.2d%20565
https://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20392
https://docs.legis.wisconsin.gov/document/courts/576%20N.W.2d%20912
https://docs.legis.wisconsin.gov/document/courts/219%20Wis.%202d%20616
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20698
https://docs.legis.wisconsin.gov/document/courts/227%20Wis.%202d%20495
https://docs.legis.wisconsin.gov/document/courts/596%20N.W.2d%20375
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%2096
https://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%2096
https://docs.legis.wisconsin.gov/document/courts/619%20N.W.2d%20289
https://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%2049
https://docs.legis.wisconsin.gov/document/courts/629%20N.W.2d%2050
https://docs.legis.wisconsin.gov/document/courts/246%20Wis.%202d%20180
https://docs.legis.wisconsin.gov/document/courts/629%20N.W.2d%20810

973.013 SENTENCING Updated 01-02Wis. Stats. Database 4

Whena plea agreement indicates that a recommendation was to be for concurren{3) A person is not subject to this section if the cursenious
sentencesind consecutive sentences were recommended, without correction a

sentencindhearing, there is a material and substantial breach of the agreement. tfgﬁ)ny is punishable by life imprisonment.

sentan objection, the right to directly appeal is waieed the defendant is entitled (4) If a prior conviction is being considered as being covered
to a remedy for the breach only if there wasfewtive assistance of counsel, the rem ig

edy for which isallowing the withdrawal of the plea or specific performance of th nderSUb'(l) (b) 4.as Comp‘?‘rab'e toa felospemfled ur.]der SUb.'
agreement.State vHoward, 2001 WI App 13246 Ws. 2d 475630 N.w2d 244 (1) (b) 1, 2. or3., the convictiormay be counted as a prior convic

Theexercise of sentencing discretion requires the court to exercise its discretign under sub(1) (a)only if the court determines, beyond a-rea

to create a sentence within ttenge provided by the legislature that reflects the cir, f : ; Hn
cumstance®f the situation and the particular characteristics obffender The sonabledoubt, that the violation relatlng to that conviction would

courtmust consider the gravity of tifense, the dénders character and the pub CONstitutea felony specified under sufd) (b) 1, 2. or 3. if com
lic's need for protection. The weight given to any factor is left tartllecourts dis  mitted by an adult in this state.
cretion. State vSteele, 2001 WI App 16@46 Ws. 2d 744632 N.W2d 112, ; . S

In sentencing afteprobation revocation, if the judge did not preside at the origingJ I(—)ﬂlsg)r{bglg% 2. 194483 1995 a. 4481997 a. 219283 295 1999 a. 32188
sentencingthe judge must be able to rely upon the entire record, including comments ~
atthe first sentencing. When the record at the second sentencing reflected ne recogni o . o
tion by the second judge of trial testimottiye presentence investigation report, 0f973.014  Sentence of life imprisonment; parole eligibil -
thetrial judges comments on the severity of théeake, the sentence could not stand; i ian- iai ivibili -
Statev. Reynolds, 2002 WI App 1249 Ws. 2d 798640 N.W2d 140 ity determination; extended supervision eligibility de

A courts correction of an invalid sentence by increasing the punishment does {@fmination. (1) Except agrovided in sub(2), when a court
constitute double jeopardy; the initial sentence being inviiikgsecond sentence is sentences person tdife imprisonment for a crime committed on

theonly valid sentence imposed. An increased sentence is permissible at resen
ing only when it is based upordasire to implement the original dispositional schem(—:@q%ﬂer ‘JU|y 1, 1988but before December 31, 1999, the court

from the firstsentencing and when the initial conviction and sentence are invalid, 8allmakea parole eligibility determination regarding the person
resentencingourt has no new information or newly known information, and thandchoose one of the following options:
resentencingourt seeks to impose a greater sentence. Stetgdna, 2002 WI App

154, Ws.2d 647 N.W2d 405 (a) The person is eligible for parole undeB®4.06 (1)
In fixing a sentence within statutoliynits, the judge may consider the defendant  (b) The person is eligible for parole on a date set by the court.

E’l's(igefg)mony observed tife judge during trial. United StatesGraysond38 U.S. \ynderthis paragraph, the court may set any later date than that

Appellate sentence reviewl976 WLR 655, (1983). providedin 5.304.06 (1) but may not set a date that occurs before
the earliest possible parole eligibility date as calculated under s.
973.0135 Sentence for certain serious felonies; parole 304.06(1).
eligibility determination. (1) In this section: (c) The person is not eligible for parole. This paragraph ap
(a) “Prior offender” means person who meets all of the fol Pliesonly if the court sentences a person for a crime comnuitted
lowing conditions: or after August 31, 1995, but before December 31, 1999.

1. The person has been convicted of a serious felony on af19) (a) Except as provided in suf2), when a coursen

ny for which he or she is being sentenced. after December 31, 1999, the court shall makeextended super

vision eligibility date determination regardinipe person and
chooseone of the following options:

1. The person is eligible for release to extended supervision
after serving 20 years.

2. The persos’conviction under subd. remains ofrecord
and unreversed.

3. As aresult of theonviction under subd.., the person was

Se?tbinfggﬂoﬂgr;rgr?;, cr)::a):]ia;?; g?[t)t:s?gl?;\?vrilrt{g' 2. The person is eligible for release to extended supervision
N on a date set by the court. Under this subdivision, the court may

1. Anyfelony under s961.41 (1)(1m) or (1x) if the felony setany Jater date than that provided in subdbut may not set
is punishable by a maximum prison term of 30 years or more.qatethat occurs before the earliest possible date under $ubd.

2. Any felony under $940.09 (1) 1999 stats., 943.23 (1m) 3. The person is not eligible for release to extended supervi
or(1r), 1999 stats., 948.35 (1) (bpr(c), 1999 stats., or 848.36  gjon.
1999 stats., s.940.01 940.02 940.03 940.05 940.09 (1c)
940.16 940.19 (5) 940.195 (5) 940.21 940.225 (1)or (2),
940.305 940.31, 941.327 (2) (b) 4.943.02 943.10 (2) 943.23
(1g), 943.32 (2)946.43 (1M)948.02 (L)or (2), 948.025 948.03
(2) (3) or (), 948.05 948.06 948.07 948.075 948.08 or 948.30
@

(b) When sentencing a person to life imprisonment under par
(a), the court shall inform the person of the provisions of s.
302.114(3) and the procedure for petitioning unded®@2.114 (5)
for release to extended supervision.

(c) A person sentenced to life imprisonment under (pais

NOTE: Subd. 2. is shown as amended eff. 2-1-032§01 Wis. Act 109 Prior not eligible for release on parole. o .
to 2-1-03 it reads: (2) Whena court sentences a person to life imprisonment un

2. Any felony under s. 940.01, 940.02, 940.03, 940.05, 940.09 (1), 940.1 : :
940.19(5), 940.195 (5), 940.21, 940,225 (1) or (2), 940,305, 940.31, 941327 (2) fg" 5-939.62 (2m) (c)thecourt shall provide that the sentence is

4.,943.02, 943.12), 943.23 (1g), (Im), or (1r), 943.32 (2), 946.43 (Lm), 948.0VIthout the possibility of parole or extended supervision.
(1) or (2), 948.025, 948.03 (2) (a) or (c), 948.05, 948.06, 948.07, 948.075, 948.08History: 1987 a. 4121989 a. 311993 a. 2891995 a. 481997 a. 283326, 1999
948.30 (2), 948.35 (1) (b) or (c), or 948.36. a.32

3. The solicitation, conspiracy or attempt, undeB39.30 4812—hNe.\7\(I)2n§tggg?1n9%|2t})l.Of this section is upheld. StatBarrell, 167 Ws. 2d 749

939.310r 939.32 to commit a Class A felony Thedenial of presentenamnfinement credit when parole was established under
i i sub.(2) [now sub. (1) (b)] was constitutional. Stat€hapmanl175 Ws. 2d 231
e e L sy uder fdera e o St 539X a3t A 555
. orp p . ! e Sub.(1) (b) allows a circuit court to imposeparole eligibility date beyond a defen
is comparable to a crime specified in subg2. or 3. dant'sexpected lifetime. State Setagord211Wis. 2d 397565 N.W2d 506(1997).
(2) Exceptas provided in sut(3), when a court sentences a A trial court sentencing a defendant under glp(b), exercising its discretion,
prior offender to imprisonment in a state prison for a serious feIgi,a‘ég'5%1?),'\,'}?\}2%Vifg%z%?_'t,i%r‘frfgsge%t_e”Ce incarceration. Stéteeley212 Ws.
ny committed on or after April 21, 1994, but before Decem Parole eligibility is not a statutorily @onstitutionally necessary component of a
inihili inavalid plea colloguy in a case in which a life sentence is imposed. S e,225
ber 31, 1999the court shall make a parole eligibility determin s M 70259541 ¥ Wad 388(Ct. App. 1999). p Byey
tion regarding the person and choose one of the following options:
(a) The person is eligible for parole unde884.06 (1) 973.015 Misdemeanors, special disposition. (1) When
(b) The person is eligible for parole on a date set by the co@person is under the agé 21 at the time of the commission of
Under this paragraph, the court may not set a date that oceursameofense for which the person has béeunnd guilty in a court
fore the earliest possible parole eligibility date as calculated under violation of a law for which the maximum penalty is imprison
s.304.06 (1)and may not set a date that occurs later than twearentfor one year or less in the county jail, the court may order at
thirds of the sentence imposed for the felony the time of sentencing that the record be expunged upon success
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ful completionof the sentence if the court determines the person b. The person caused damage to the propéryother and

will benefit and society will not be harmed by this disposition.the total property damaged is reduced in vahye$25,000 or
(2) A person has successfully completed sbatence if the more. For the purposes of this suldd b, property is reduced in

personhas notbeen convicted of a Subsequeﬁénge and, if on _value_by the a_mount that would cost either to repair or to replace

probation the probation has not been revoked and the probatiofetvhichever is less.

has satisfied the conditions of probation. Upon successful c. The person used force or violence or the threat of farce

completionof the sentencthe detaining or probationary authorityviolence.

shallissue a certificate of disctumrwhich shall be forwarded to 2. a. In this subdivision, “labor dispute” includes any contro

the court of record and which shall have tHeafof expunging yersy concerningerms, tenure, or conditions of employment or

the record. . concerningthe association or representation of persons in-nego
E'S;O.rty' 1975 ¢. 3;9;975 ¢ 18%'105;87510- 13?9393/?_ a 51|9ll?1921 > 123 tiating, fixing, maintaining, changing, or seeking to arrange terms

172 417 NW2A 415(Ct App. 1087) (1)- State.Michaels,142 Ws. or conditions of employment, regardless of whether the disputants
An expunged conviction is not admissible to attack a witsesedibility State ~ Standin the proximate relation of employer and employee.

v- Anderson 160 Ws. 2d 435466 N.W2d 681(Ct. App. 1991). b. Subdivisionl. does not apply to conduct arising out of or

This section does not require law enforcement agencipsosecutors to destroy . . ) .
recordsrelating to an expunged conviction, nor does it prohibit courts from considdf connection with a labor dispute.
ing the facts underlying an expunged conviction in sentencing in another case. Stati .
V. Leitner 2002 WI 77253 Ws. 2d 449646 N.W2d 341 f4) AGGRAVATING FACTORS; SERIOUS SEX (iRIMhES COE)/IMITT!ED .
“Expunge”under this section means to strike or oblitefiate the record all refer WHILE INFECTED WITH CERTAIN D_|SEASES' (a) . n this su $9Ct'0n' .
encesio the defendart’name and identity67 Atty Gen. 301. 1. “HIV" means any strain of human immunodeficiency vi

Circuit courts do not possess inherent powers to expunge or destroy comeictiory ;s \which causes acquired immunodeficiency syndrome
cords. 70 Atty. Gen. 15. ! . X . i i
2. “Serious sex crime” means a violation 0940.225 (1)r

973.017 Bifurcated sentences; use of guidelines; con - (2), 948.02 (1)or (2), or948.025

sideration of aggravating and mitigating factors. Q) 3. “Sexually transmitted diseasaieans syphilis, gonorrhea,
DerINITION.  In this section, “sentencing decision” mearear  hepatitisB, hepatitis C, or chlamydia.

sionas towhether to impose a bifurcated sentence und@t301 4. “Significantly exposed” means sustaining a contact which

or place a person on probation amdecision as to the length ofcarriesa potential for transmission of a sexually transmitted dis
abifurcated sentence, including the length of each componenggke or HIV by one or more of the following:

the bifurcated sentence, the amount of a fine, and the length of a Transmission, into a body orifice or onto mucous mem

term of probation. ) brane,of blood; semen; vaginal secretions; cerebrospsyat,

(2) GENERALREQUIREMENT. When a court makessentencing ovial, pleural, peritoneal, pericardial, or amniotic fluid; or other
decisionconcerning a person convicted of a criminé¢iée com  hody fluid that is visibly contaminated with blood.
mitted on or after February 1, 2003, the court sbafisider all of b. Exchange, during the accidental or intentional infliction of

the following: _ , o a penetrating wound, including a needle puncture, of blood; se
(a) Ifthe ofense is a felonythe sentencing guidelines adoptegnen:vaginal secretions; cerebrospinal, synovial, plepetito

by the sentencing commission unde®83.300r, if the sentencing neal, pericardial, ommniotic fluid; or other body fluid that is \si
commission has not adopted a guideline for theneg, any appli ply contaminated with blood.

cable temporary sentencing guideline adopted by the criminal

penaltiesstudy committee created und&97 Wsconsin Act283 c. Exchange, into an eye, apen wound, an oozing lesion,

or other place where a significant breakdown in the epidermal bar

(ad) The protection of the public. rier has occurredyf blood; semen; vaginal secretions; cerebrospi
(ag) The gravity of the &énse. nal, synovial, pleural, peritoneal, pericardial, or amniotic flwid;
(ak) The rehabilitative needs of the defendant. otherbody fluid that is visibly contaminated with blood.

(b) Any applicable mitigating factors and any applicable ag (b) When making a sentencing decision concerning a person
gravatingfactors, including the aggravating factors specified ionvictedof a serious sex crime, the court shall consider as-an ag
subs.(3) to (8). gravating factor the fact that the serious sex crime was committed

(3) AGGRAVATING FACTORS;GENERALLY. When making a sen underall of th’? following circumstances: _ _
tencing decision for any criméhe court shall consider all of the 1. At the time that he or she committed the serious sex crime,
following as aggravating factors: the person convicted of committing the serious sex crime had a

(a) The fact that the person committed the crime while his gexuallytransmitted dls_e_ase or acquired immunodeficiency syn
her usual appearance was concealed, disguised, or altered, Wiineor had had a positive test for the presence of Ei¥igen,
theintent to make it less likely that he or she would be identifif honantigenic products of HIV or an antibody to HIV

with the crime. 2. Atthe time that he or she committed the serious sex crime,
(b) The fact that the pers@ommitted the crime using infor the person convicted of committirthe serious sex crime knew
mationthat was disclosed to him or her unde3®l.46 that he or she had a sexually transmitidtidease or acquired

(c) The fact that thperson committed the crime for the beneﬁ%mmunodeficienc;syndromenr_that he or she had had a positive
estfor the presence of H|\antigen, or nonantigenic products of

of, at the direction of, or in associatiaith any criminal gang, as HIV or an antibodv to HIV

definedin s.939.22 (9) with the specific intent to promote, fur ubody o ) -

ther, or assist in any criminal conduct by criminal gang members, 3. The victim of the serious sex crime was significantly ex
asdefined in $939.22 (9g) posedto HIV orto the sexually transmitted disease, whichever is

(d) The fact that the person committed the felony wiiter applicable by the acts constituting the serious sex crime.
ing a vest or other garment designed, redesigned, or adapted (5) AGGRAVATING FACTORS; VIOLENT FELONY COMMITTED
preventbullets from penetrating the garment. AGAINST ELDER PERSON. () In this subsection:

(e) 1. Subject to sub@., the fact that the person committed 1. “Elder person” means any individual who is 62 years of age
thefelony with the intent to influendée policy of a governmental Or older
unit or to punish a governmental unit for a prior policy decision, 2. “Violent felony” means any felony undei9g0.19 (2)(4),
if any of the following circumstances also applies to the feloif§), or (6), 940.225 (1)(2), or (3), 940.23 or 943.32

committedby the person: (b) When making a sentencing decision concerning a person
a. The person caused bodily harm, great bodily harm, or deatinvictedof aviolent felony the court shall consider as an aggra
to another vating factor the facthat the victim of the violent felony was an
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elderperson. This paragraph applies even if the person mistakerentfor its violation but does not prescribe filace of imprison
ly believed that the victim had not attained the age of 62 yearment,a sentence of less than one year dbmlio the county jail,

(6) AGGRAVATING FACTORS;CHILD SEXUAL ASSAULT OR CHILD @ Sentence of more than one year shall be to tisediisin state
ABUSE BY CERTAIN PERSONS. (@) In this subsection, “persoe-  prisonsand the minimum under the indeterminate sentence law
sponsiblefor the welfare the child” includes the chidparent, shallbe one yeaand a sentence of one year may be to either the
stepparentguardian, foster parent, or treatmésgter parent; an Wisconsinstate prisons or the county jail. In any proper ceee,
employeeof a public or private residentihbme, institution, or tenceand commitment may ke the department or any house of
agency;any other person legally responsible e childs wel ~ correctionor other institution as provided by law or to detention
fare in a residential setting; or a person employed by one wha/fgler s973.03 (4)

legally responsible for the chilg'welfare to exerciseemporary ~ History: 1973 c. 901987 a. 271991 a. 39 - )
controlor care for the child Thelegislature is presumed to have been awémany existing statutes carrying

. . o ) sentencesf one year or less with no place of confinement specified when it enacted
(b) When making a sentencing decision concerning a persapredecessor to s. 973.0Zhapter 154, laws of 1945tate ex rel. McDonald v

convictedof a violation of $948.02 (1)or (2), 948.025 (1)or DouglasCty. Cir. Ct. 100 Ws. 2d 569302 N.W2d 462(1981).
Criminal defendants who receive consecutive sentences that in the aggregate ex

948.03(2) or (3), the court shall consider as agg_ravating factor ceedone yearbut individually are all less than one yestrould be incarcerated in
the fact that the person was a person responsible for the welfemantyjails rather than the is€onsin prison systeri8 Atty. Gen. 44

of the child who was the victim of the violation.

(7) AGGRAVATING FACTORS; HOMICIDE OR INJURY BY INTOXI-
CATED USEOFA VEHICLE. When making a sentencing decision-co
cerning a person convicted of a violation d340.09 (1)or940.25
(1), the court shall consider as an aggravating factor the fact t
atthe time of the violation, there was a minor passenger unde
yearsof age or an unborn child in the personiotor vehicle.

(8) AGGRAVATING FACTORS; CONTROLLED SUBSTANCES OF
FENSES. (a) Distribution or delivery to prisoners. 1. In this para

973.03 Jail sentence. (1) If at the time of passingentence
upona defendant who is to be imprisoned in a county jail there is
r.hojail in the county suitable for the defendand no cooperative
reementinder s302.44 the court may sentence the defendant
:Fﬁq nysuitable county jail in the state. The expenses of supporting
the defendant there shall be borne by the county in which the crime
wascommitted.
(2) A defendant sentenced to thés@bnsin state prisons and

u s L a countyjail or house of correction for separate crimes shall
gragh,rir;roe: Ine(ljitl g;er? c?us 82 g#aggrggtei; any activity Is COndumés%rveall sentences whether concurrent or consecutive istébe
yap Ja, : prisons.

2. When makinga sentencing decision concerning a person (3) (a) If a court sentences a defendant to imprisonment in the

convictedof violating s961.41 (1)or(1m), thecourt shall consid S -
eras an aggravating factor the fact that the violation involved q%ouunrﬁng (Ia_l’r\tihc?a?/f/)grrlt( ngeerogllg)tgﬁégf ql.eggndd;gtngzm?m s
livering, distributing, or possessing with intent to deliver or dis Y p :

tribute a controlled substance or controlled substamadog to a goodtime at a rate of one ddgr each 3 days of work performed.

. DY . o A day ofwork equals 8 hours of work performed. This good time
Egﬁonewvlthln the precincts of any prisojail, or house of correc is in addition to good time authorized undeB82.43

T . . . ) (b) The court may require that the defendant perfoommu
ma(lsi% D;gé%‘:gggigr diéiié%nngg?gicntragsgsegﬁlgm\jﬁgg 01nity service work for a public agenoy a nonprofit charitable or
laxing 9 gap - ganization. The number of hours of work required may not exceed
violating s. 961.41 (1)or (1m), the court shall consider as an agy hat\yould be reasonable consideritig seriousness of the-of
gravatingfactor the fact that the violation involved del've”ngfenseand anv other éénse which is reathto the record at the
distributing, or possessing with intent to deliver or distribute fime of conviZtion An order mav onlv applv if aareed to by the
controlledsubstancéncluded in schedule | or Il or a controlled ' y only appy Il ag y

. h fendantind the aganization or agencyThecourt shall ensure
substancanalog of any controlled substance included in schedyle, 1,0 defendariégprovided a wri?ten S),/tatement of the terms of
| or Il and that the person knowingly used a public transit vehlci

during the violation. e community service order and that the community service order

is monitored.
(9) AGGRAVATING FACTORSNOTAN ELEMENT OF THECRIME. The (c) Anyorganization or agency acting in good faith to which
aggravatingactors listed in this section are not elements of anyy

crime. A prosecutor is not required to charany aggravatingc efendant is assigned pursuant to an order under this subsection
- AP q Yy agg hasimmunity from any civil liability in excess of $25,000 for acts

tor or otherwise allege the existence of an aggravating faCtordPomissions by or impacting on the defendant
any pleading for a court to consider the aggravating factor when(d) This subsection applies to persons who are senteneed to

making a sentencing decision. countyjail butare transferred to a Huber facility unde883.09

(10) USE OF GUIDELINES; NO RIGHT TO OR BASIS FOR APPEAL. A
Therequirement under suf2) (a)that a court considesentencing E';Oog Zzlénty work camp under303.10or to a tribal jail under s.

guidelinesadopted by theentencing commission or the crimina .
penalties study committ&®es not require a court to make a-sen,, (€) A court may not provide that a defendant perform commu
tencingdecision that is within any range or consistent with a ref!ty Service work under this subsection if the defendant is being
ommendatiorspecified in the guidelines, and there is no right Sentencedegarding any of the following:

appeala courts sentencing decision basedtba courts decision 1. Acrime which is a Class A, B, or C felony

i ; ; NOTE: Subd. 1. is shown as amended eff. 2-1-032901 Wis. Act 109 Prior
to depart in any way from any guideline. t0 2-1-03 I reads:

(10m) STATEMENT OF REASONSFOR SENTENCINGDECISION. (@) 1. A crime which is a Class A or B felony
The court shal_l state the reasons for it_s sentencing decision and,2, A crime which is a Class D, E, &1 G felony listed in s.
exceptas provided in patb), shall doso in open court and on thegeg.08(10) (b) but not including any crime specified irf43.10
record. NOTE: Subd. 2.is shown as amended eff. 2-1-032§01 Wis. Act 109 Prior

(b) If the court determines thatié not in the interest of the to 2-1-03itreads: - )
defendanfor it to state the reasons for its sentencing decision jp 2 A cfime which i a Class © felony listed in . 969.08 (10) (b), but notin

tldlng any crime specified in s. 943.10.
the defendang presence, the court shall state the reasons forits
sentencingdecision in writing and includéne written statement
in the record.
NOTE: This section is ceated eff. 2-1-03 by001 Ws. Act 109

3. Acrime which is a Class C felony specified i948.05
NOTE: Subd. 3. is epealed eff. 2-1-03 bg001 Wis. Act 109
(4) (a) Inlieu of a sentence of imprisonment to the county jail,

History: 2001 a. 109 a court may impose a sentence of detention at the defesdant’
placeof residence or other place designated by the court. The
973.02 Place of imprisonment when none expressed. lengthof detention may not exceed thximum possible period

Exceptas provided in ©73.032 if a statute authorizesprison  of imprisonment. The detention shall be monitored by the use of
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anelectronic device worn continuously on the defendargison could be imposed on the persangluding imprisonment autho
and capable of providing positive identification thfe wearer at rized by any penalty enhancement statute.
the detention location at any time. A sentence of detention in lieu (h) The court shall provida maximum period for placements

of jail confinement may be imposed orilyagreed to by the \ngers.301.048 (3) (a) 1which may not exceed one year unless
defendant. The court shall ensutkat the defendant is providedine gefendant waives this requirement.

awritten statement of the terms of the sentence of detention, In . ) o . .
cludinga description ofhe detention monitoring procedures and (0%011' cl)'i this paragraph, §pe 1 prison” has the meaning given
requirementsind of any applicable liability issues. The terms f' S- 01 (5) ) )
the sentence of detention may include a requirement that the 2. The court may prescribe reasonable and necessary condi
defendanpay a daily fee to cover the costs associatedmithi  tionsof thesentence in accordance witt881.048 (3) except the
toring him or her In that case, the terms must specify to wiieen courtmaynot specify a particularype 1 prison, jail, camp orfa
paymentsare made. cility where the dénder is to be placed undeB@l.(_MS 3) (@)

(b) A person sentenced to detention under (ais eligible andthe court may not restrict the departmeatiithority under s.
to earn good time in the amount of one-fouwtthis or her term 301.048(3) (b)or (c).
for good behavior if sentenced to at least 4 days, but fractions of(4) MobiFicaTioN. (a) The department may provide for place
a day shall be ignored. The person shalbiven credit for time mentsunder s301.048 (3) (ajor a shorter period than timeaxk
servedprior to sentencing under®73.155 including good time mum period specified by the court under s(). (b).
unders. 973.155 (4) If the defendant fails to comply with the  (b) The department may request that the court extend the maxi
termsof the sentence afetention, the court may order the defendyym period provided by the court under s(®). (a)or the maxi
ant brought before the court and the court may order the defengain period provided by the court under s(&).(b) or both. Un
deprivedof good time. lessa hearing is voluntarily waived by the person, the court shall

(c) If the defendant fails to comply with the terms of the semold a hearing on theatter The court may not extend the maxi
tenceof detention, the court may order the defendant brought bgum period ofthe sentence beyond the amount allowable under
fore the court and_ the court may order that th.e.remainder of %§b.(3) (a) Except as provided in pc), the court may not ex
sentenceof detention be served in the county jail. tendthe maximum period for placements unde&304.048 (3) (a)

(d) A sentence under this subsection is not a sentence of imbeyond a total, including the original periadd all extensions,
prisonmentexcept for purposes of $73.04 973.15 (8) (apnd  of 2 years or two—thirds of the maximuerm of imprisonment

973.19 thatcould have been imposed on the person, whichever is less.
(5) (a) In this subsection: (c) The court may extend under p@) the maximum period
1. “Commission of a serious crime” has the meaning givdar placements under 301.048 (3) (a) 1to a period not exceed

unders.969.08 (10) (a) ing two~thirds of the maximum term of imprisonment that could
2. “Serious crime” has the meaning given undé68.08 (10) have been imposesh the person under suB) (a)for his or her

(b). sentenceo the intensive sanctions program if all of the following

(b) In lieu of a continuous sentence, a court may sentence a pEP!Y:
sonto serve a series of periods, not less than 48 hours nor morel. The person escaped fronsentence to the intensive sanc
than3 daysfor each period, of imprisonment in a county jail. Thgons program.
personis not subject to confinement between periods of imprison 2. The person is sentenced for the escape to a sentence of im
ment. prisonmentconcurrent with the sentence ttte intensive sanc

(c) A court may not sentence a person under(ippregarding tions program.
anyviolation under ch961 or the commission of a serious crime. NOTE: Subd. 2. is shown as amended eff. 2-1-032801 Wis. Act 109 Prior

History: 1971 c. 2981983 a. 10, 192 1985 a. 1501987 a. 271987 a. 333, (0 2-1-03 it reads:

64; 1987 a. 398399 1989 a. 3185; 1993 a. 481995 a. 281448 2001 a. 109 2. The person is sentenced for the escape under s. 946.42 (4) (b) to a sentence
of imprisonment concurrent with the sentence to the intensive sanctions @r
973.032 Sentence to intensive sanctions program. gram.

(1) SeEnTENCE. Beginning July 1, 1992, a court may sentemce 3. The sentence under sudexceedshe total of the maxi
personwho is convicted of a felony occurring @m after Ay~ mumperiod originally provided by the court under s{&).(b) for
gust 15, 1991but before December 31, 1999, to participate in ttibe sentence to the intensive sanctions program amazkienum
intensivesanctions programnder s301.048 If a person is con extensionsavailable under pagb).

victed of a felony occurring on or after December 31, 1999, a (5) ParoLE RESTRICTIONS. A person sentenced under s(ib.

courtmay not sentence the person to participate inrtie@sive s eligible for parole except as provided in382.11 304.02and
sanctiongprogram under 801.048 304.06

(2) EuiGBiLITY. (a) A court may sentence a person under sub. (6) CrepiT. Any sentence credit underas3.155 (1)applies

(1) if the department provides a presentence investigation repgiyardservice of the period under syB) (a)but does not apply
recommendinghat the person be sentenced to the program. If fogyardservice of the period under syB) (b).

departmentioes not make the recommendation, a court may ord€fjstory: 1991 a. 391993 a. 791995 a. 27390, 1997 a. 2831999 a. 9185 2001

the department to assess and evaluate the person. Afterthatasa

sessmenand evaluation, the court may sentence the pergbie to When a presentence investigation recommendsthing prohibits a court from
programunless the department objects on the ground that-it rggmencmga person to the intensive sanctions program although the sentencing

g idelineswould recommend probation. StateMiller, 180 Ws. 2d 320 509
ommendsghat the person be placed on probation. N.W.2d 98 (Ct. App. 1993). b 0

(b) Notwithstanding pata), the courimay not sentence a per An extension of confinement under this provision may be appealed by common
sonunder sub(l) if he or she is convicted affelony punishable law writ of certiorari. The time for appeal is governed by s. 808.04. StBt&lges,

by life i > h ime b icted. adiudi 1?5va. 2d 254536 N.W2d 153(Ct. App. 1995).
y life imprisonment or has at any time been convicted, adjudica The extension of a placement period under the intensive sanctions program must

eddelinquent or found not guilty or not responsible by reason gfbased on public safety considerations and the participaeed for punishment
insanityor mental disease, defectiliness for committing a vio andtreatment. All that needs to be shown at an extension hearing is that the partici

- ; panthas not made sfidient progressn the program and that more time is required
lent offense, as defined in 801.048 (2) (bm) to meet those concerns. Statdurnet 200 Ws. 2d 168546 N.\W2d 880(Ct. App.

(3) LimitaTions. The following apply to a sentence under sul1996).
(1); Theright, under s. 972.14 (2), of a defendant to nsktatement prior to sentenc
(a) The court shall provide a maximum period for the senten ing does not apply to an extension of a placement under the intensive sanctions pro
\ ] ) - m. State vTurner 200 Wis. 2d 168546 N.W2d 880(Ct. App. 1996).
which may not exceed the maximum teahimprisonment that  intensive Sanctions: A New Sentencing Option. Fiedfds. Law June 1992.
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973.033 Sentencing; restriction on firearm posses - theamount owed from the inmasavages or other moneyény
sion. Whenever a court imposes a sentence or places a defendarmiuntcollected shall be transmitted to the state treasurer
on probation regarding a felony conviction, the court shall informHistory: 1983 a. 271987 a. 271989 a. 311993 a. 161995 a. 201
the defendant of the requirements and penalties un®@&r1s29
Hisltory: 1989 ﬁ 142 rth g 973.046 Deoxyribonucleic acid analysis surcharge.
Failureto give the warning under this section does not prevent a convictier (1g) Exceptas provided in sulglr), if a court imposes a sentence
$.941.29. State.\Phillips,172 Ws. 2d 391493 N.W2d 270(Ct. App. 1992). or places a person on probation for a felony conviction, the court

973.0335 Sentencing; restriction on possession of may impose a deoxyribonucleic acid analysis sugghaf $250.

body armor. Whenever a court imposes a sentence or places d1r) If a courtimposes a sentence or plagesrson on proba
defendanbn probation for a conviction for a violent felpag de  tion for a violation of $940.225948.02 (1)or (2) or948.025 the
finedin s.941.291 (1) (b)the court shall inform the defendant ofcourtshall impose a deoxyribonucleic acid analysis sugehaf
therequirements and penalties unde®941.291 $250.

History: 2001 a. 95 (2) After the clerk of courdetermines the amount due, the
o - . clerk shallcollect and transmit the amount to the county treasurer
973.034 Sentencing; restriction on child sex offender under $59.40 (2) (m) The county treasurer shéiien make pay

working with children.  Whenever a court imposes a senteng&anito the state treasurer undef8.25 3) (2.

or places a defendant on probation regarding a conviction under, ) S .
5.940.22 (2)or 940.225 (2) (cpr (cm), if the victim is under 18 (3) All moneyscollected from deoxyribonucleic acid analysis

; i hargeshall be deposited by tis¢ate treasurer as specified in
yearsof age at the time of thefehse, or aconviction under s. SUrC S
948.02(1) or (2), 948.025 (1)948.05 (Ljor (1m), 948.06 948.07 S-20-455 (2) (Lm)and utilized under £.65.77
(1),(2),(3), or(4), or948.075 the court shalhform the defendant ~ (4) If an inmate in a state prison or a person sentdocestate

of the requirements and penalties undé&4s8.13 prisonhas not paid the deoxyribonucleic acid analysis sugehar
NOTE: This section is shown as affected by two acts of the 2001 legislatur under this section, the department shall assess and collect the
and as merged by the evisor under s. 13.93 (2) (c). amountowed from the inmats’wagesor other moneys. Any

History: 1995 a. 2651997 a. 2201999 a. 32001 a. 97109 5. 13.93 (2) (©)  gmountcollected shall be transmitted to the state treasurer

. History: 1993 a. 161995 a. 2011997 a. 271999 a. 9
973.035 Transfer to state—local shared correctional fa y 6 * 7

cilities. Any person serving a sentence of imprisonment t0 483 047 peoxyribonucleic  acid analysis require -
Wisconsinstate prisons, a county jailcaunty reforestation camp i ™ (1671 3 court imposes a sentence or places a person on

or a county house of correctiam serving a sentence to the inten 'l’gﬁationfOl’ a felony conviction, the court shall require the- per
(0]

sive sanctions program may be transferred to a state—local sh : p : ! -
correctionalfacility under s302.45 (1) §es fc())P:j%\ggsrﬁ)gﬁg%i(i:azla(sziﬁ)jeglr?;(laynsits the state crime laborato

History: 1983 a. 3321989 a. 311991 a. 39
(Im) The results from deoxyribonucleic acid analysiseof
973.04 Credit for imprisonment under earlier sentence specimerprovided under this section may be usaty as authe
for the same crime. When a sentence is vacated and a new seized under s165.77 (3) The state crime laboratories shalt de
tenceis imposed upon the defendant fbe same crime, the de stroyany such specimen in accordance with6s.77 (3)
partment shall credit the defendant with confinement previously (2) Thedepartment of justice shall promulgate ryesviding
served. for procedures for defendants to provisigecimens when re

History: 1983 a. 66528 T ~quiredto do so under this section and for the transportation of
While periods of time served dueda indigens inability to post bail prior to trial

must be credited as time served on a prison sentence imposed, a court need not hhQReSpecimens to the state crime laboratories for analysis under
time served by an indigentfehder against probationary confinement. Stateila, S.165.77

192Wis. 2d 870532 N.W2d 423(Ct. App. 1995). History: 1993 a. 1698, 227: 1995 a. 4401999 a. 9

973.045 Crime victim and witness assistance sur - 973048 Sex offender reporting  requirements.
charge. (1) On or after October 1, 1983, if a court imposes m) Exceptas provided in sulf2m), if a court imposes a sen

sen_tence_)rt_places a{)erson on rtJrobatlon, Lhe foﬂrttsga” Ifm|p ceor places a person on probation for any violation, or for the
acrime victim and witness assistance surgaamaiculated as 1ol ggjicitation,conspiracy or attempt to commit any violation, under

lows: ) ch.940, 944 0r 948 or s5943.01t0 943.15 the court may require
(a) For each misdemeanorferfise or count, $50. the person to comply with the reporting requirements under s.
(b) For each felony &nse or count, $70. 301.45if the court determines that the underlying conduct was

(2) After the clerk determines themount due, the clerk of sexuallymotivated, as defined in 880.01 (5) and that itvould
courtshall collect andransmit the amount to the county treasurdrein the interest of public protection to have the person repert un
under s59.40 (2) (m) The county treasurer shall then make-paylers.301.45
mentto the state treasurer undeb8.25 (3) (f) 2. (2m) If a court imposes a sentence or places a person on

(3) (a) Theclerk shall record the crime victim and witness suiprobationfor a violation, or for the solicitatioronspiracy or at
chargein 2 parts. Part A is the portion that 8tate treasurer shall tempt to commit a violation, of 840.22 (2)940.225 (1)(2), or
credit to theappropriation account under2.455 (5) (gand part  (3), 944.06 948.02 (1)or (2), 948.025 948.05 948.055 948.06
B is the portion that the state treasurer shall credit tagheopria  948.07 948.075948.08 948.095948.11 (2) (a)or (am), 948.12
tion account under £0.455 (5) (gc)as follows: 948.13 0r948.3Q or of 5.940.300r 940.31if the victim was a mi

1. Part A equals $30 for each misdemeantensfe or count nor and the person was not the vicsnparent, the court shall-re
and$50 for each felony &nse or count. quirethe person to comply with the reporting requirementier

2. Part B equals $20 for each misdemeanfensk or count S.301.45unless the coudetermines, after a hearing on a motion
and$20 for each felony &énse or count. madeby the person, that the person is not required to comply un

(b) The person paying the crime victim and witness sugeharders-301.45 (1m)
shallpayall of the moneys due under part A before he or she pays(3) In determining under sulilm) whether it would be in the
any of the moneys due under part B. interestof public protection to havthe person report under s.

(4) If an inmate in a state prison or a person sentdocestate 301.45 the court may consider any of the following:
prisonhas not paid the crime victim amdtness assistance sur  (a) The ages, at the time of the violation, of the person and the
chargeunder this section, thdepartment shall assess and colleatictim of the violation.
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(b) The relationship between the person and the victim of thealysissurchage, any applicable drugbuse program improve

violation. ment surchae, any applicable consumer protection assessment,
(c) Whether the violation resulted in bodily harm, as definedny applicable domestic abuse assessnanyt,applicable unin
in 5.939.22 (4) to the victim. suredemployer assessment, any applicable driver improvement

rchargeany applicable truck driver education assessnagemt,
plicableenforcementissessment under253.06 (4) (c) any
pplicableweapons assessment, any applicable environmental as
sessmentany applicable wild animal protection assessment, any
. . . ... _applicablenatural resources assessment, and any applicateie
in t(k?g f-ll; Tgrgrobablllty that the person will commit other V|olat|on§a| resources restitutigpayments a condition of probation. When
’ . the payments arenade a condition of probation by the court,-pay
(9) Any other factor that the court determines may be relevafbntsthereon shall be applidiist to payment of the penalty-as
to the particular case. sessmenuntil paid in full, shall then be applied to the payment of
(4) If the court orders a person to comply with the reportinge jail assessment until paid fall, shall then be applied to the
requirements under 801.45 the court may order the person tgpaymentof part A of the crimevictim and witness assistance sur
continueto comply with the reporting requirements until his or heghargeuntil paid infull, shall then be applied to part B of the crime
death. victim and witness assistance surggauntil paid in full, shall
(5) If the court orders a person to comply with the reportirtgen be applied to the crime laboratories and drug law enforce
requirementsinder s301.45 the clerk of the court in which the mentassessment until paid in full, shall then be applied to the de
orderis entered shall promptly forward a cogiythe order to the oxyribonucleicacid analysis surchge until paid in full, shalthen
departmenbf corrections.If the conviction on which the order isbe applied to the drug abuse improvement sugdantil paid in
baseds reversed, set aside or vacated, the clerk of the court sfill shall then be applied fmayment of the driver improvement
promptly forward to the department abrrections a certificate surchargeuntil paid in full, shall then be applied to the truck driver
statingthat the conviction has been reversed, set aside or vacagetlicationassessment if applicable until paidull, shall then be
History: 1995 a. 4401997 a. 1301999 a. 892001 a. 109 appliedto payment of the domestibuse assessment until paid in
Cross Refeence: See also chlus 9 Wis. adm. code. full, shall then be applied to payment of the consumer protection
. . assessmentntil paid in full, shall then be applied to payment of
973.05 Fines. (1) When a defendant is sentenced to pay e natural resources assessment if applicable until paid in full,
fine, the court may grant permission for the paynwrihe fine, gpalithen be applied to payment of the natural resources restitu
the penalty assessment imposed by..05 the jail assessment jon payment until paidh full, shall then be applied to the payment
imposedby s.302.46 (1) the crime victimand witness assistanceos the environmental assessment if applicable until paid in full,
surchargainder s973.045 the crime laboratories and drug lawgpaithen be applied to the payment of the wild animal protection
enforcemenassessment imposed byl85.755 anyapplicable - assessmerit applicable until paid in full, shall then be applied to
deoxyribonucleic acid analysis surapamunder s973.046 any - paymentof the weapons assessment until paid in full, shall then
applicabledrug abuse program improvement surgbamposed e applied to payment of the uninsured employer assessmiint
by s.961.41 (5) any applicable consumer protection assessmefiiqin full, shall then be applied to payment of the enforcement
imposecby 5.100.261 any applicable domestic abuse assessmefisessmeninder s253.06 (4) (c)if applicable, until paid in full,
imposed by ?71'?]7 (1m) (c) 10393)3-ggi%aggsappl'cablel.d”l\J’Ier andshall then be applied to payment of the fine.
improvementsurchage imposed by . any applicable . L
ek dnver ecucaton assessment mposed 348 04 any a3 () 164 o part oml of a ne mpesed by cout, e
phc?bleﬁ nforcement assessment_lmposec? B$3.06 (4) (C‘)anﬁ/ vide thatythe )c/iefendant perforng community service V\mklgr
ggglg:l?nir?sﬂlljerggogri&So‘?/eesrsgsggglsrrm%%steimgfgéglmgrgs?()g) pars(b) and(c). The amount of the fine actually paid, if aslyall
> beused to determine any applicable assessment or syeciar

any applicable environmentassessment imposed by289.93 - eSSl
any applicable wild animal protection assessment imposed bgﬁrsub.(l), except thaany applicable driver improvement sur

: : argeunder s.346.6550r any domestic abuse assessment im
29.983 any applicable natural resources assessment impose .
$.29.9870r169.46 (1) andany applicable natural resources Festip()?edby $.973.055shall be imposed regardless of whetpart

tution payment imposed by 89.9890r 169.46 (2)to be made or all of the sentence has been stayed. If the defendant fails to
within a period not to exceed 60.days. If no such permissin is complywith the communityservice orderthe court shall order the

bodiedin the sentence, the fine, the penalty assessment, tag jaif €féndanbrought before the court for imposition of sentence. If
sessmentthe crime victim and witneszssistance surchge, the he defendant complies with the community service grbleor
crime laboratories and drug law enforcement assessmer\aa,|c1ra1nyshehas satisfied that portl_on of the sentence.
plicabledeoxyribonucleic acid analysisirchage, any applicable () The court may require that the defendant perioommu
drug abuse prograrimprovement surchge, any applicable cen Nity service work for a public agency a nonprofit charitable or
sumerprotection assessment, any applicable domestic alsusedanization. The number of hours_of V\_/ork req_uwed may not exceed
Sessmentany applicab|e driver improvemesmrchage’ any ap whatwould be reasonable COI’_ISIdQI’Iith _Sel’lousness of the-of
plicable truck driver educationassessment, any applicabldenseand any other énse which is reathto the record at the
enforcementassessment, any applicable weapons assessméfe of conviction. An order may only apply if agreed to by the
any applicable uninsured employer assessment, any applica#féendantind the gganization or agencyThecourt shall ensure
environmentahssessmenany applicable wild animal protection thatthe defendarnis provided a written statement of the terms of
assessment, any applicable natural resources assessment, an@@fagmmunity service order and that the community service order
applicablenatural resources restitution payment shall be payalfenonitored.
immediately. (c) Anyorganization or agency acting in good faith to which

(1m) If the court orders payment of restitution and a fine ar@idefendant is assigned pursuant to an order under this subsection
related payments undera¥3.2Q the court may authorize a pay hasimmunity from any civil liability in excess of $25,000 for acts
mentperiod in excess of the limit imposed under . or omissions by or impacting on the defendant.

(2) Whena defendant is sentenced to pay a find is also ~ (4) If a defendant fails tpay the fine, assessment, surgear
placedon probation, the court may make the payment of the firff, restitution payment within the period specified under glip.
the penalty assessment, the jail assessment, the crime victim @hdlm), the court may do any of the following:
witnessassistanceurchage, the crime laboratories and drug law (a) Issue a judgment for the unpaid amount and direct the clerk
enforcementassessment, any applicable deoxyribonucleic adidfile and docket a transcript of the judgmenithout fee. If the

(d) Whether the victim stéred from a mentaliness or mental SY
deficiencythat rendered him or her temporarily or permanent
incapableof understanding or evaluating the consequences of
or her actions.
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courtissues a judgment for the unpaid amount, the court shall sémeimoney or send the money to the clerk of circuit court as pro
to the defendant dtis or her last-known address written notificavidedin this subsection, the persoray be proceeded against un
tion that a civiljudgment has been issued for the unpaid fine, aderthe principal action under ch85for contempt of court amay
sessmentsurchage or restitution payment. The judgment has thee proceeded against under @8 andbe required to forfeit not
sameforce and déct as judgments docketed unde8®6.10 lessthan $50 nor more than an amount, if the amount exceeds $50,

(b) Issue an order assigning not more than 25% of the -deféiatis equal to 1% of the amount not withheld or sent.
dant'scommissions, earnings, salaries, wages, pension benefits(e) If an employer who receives noticeasf assignment under
benefitsunder ch102 and other money du® to be due in the fu sub.(4) (b)fails to notify the clerk of circuit court within 10 days
tureto the clerk otircuit court for payment of the unpaid fine; asafteran employee is terminated or otherwise temporarily or per
sessmentsurchage or restitution paymentin this paragraph, manently leaves the employgemployment, the employer may
“employer” includes the state and its political subdivisions. beproceeded against under the principal action undét8&for

(c) Issue an order assigning lottery prizes won by a defendgafitemptof court.
whosename is on the list supplied to the clerk of circuit court un (f) Compliance bythe person from whom the defendant re
der s565.30 (5r) (a)for payment of theinpaid fine, assessment,ceivesmoney with the order operates as a dispharf the per
surchargeor restitution payment. son’'sliability to the defendant as to that portiohthe defendarg’
(4m) As provided in s767.265 (4)a child supporwithhold-  COmmMissiongarnings, salaries, wages, benefits or other msmey
ing assignment under state law has priooiter any assignment affected.
or order under sulg4). (9) No employer may use an assignment under(giilfb) as
(5) (a) 1. Upon entry of the assignment under §&p(b), un @ basis for the denial of employmenta defendant, the dischar
lessthe court finds that income withholding is likely to catlse Of @n employee or any disciplinary action against an employee.
defendanirreparable harm, the court shall provide notice of tHen employer who denies employment or disgeearor disciplines
assignmenby regular mail to theast-known address of the per @1€mployee in violation ahis paragraph may be fined not more
son from whom the defendant receives or will receive motfey than$500 and may be required to make full restitution tcatie
the clerk of circuitcourt does not receive the money from the pegrievedperson, including reinstatement and back fggstitution
son notified, the court shall provide notice of the assignntent Shallbe inaccordance with £73.20 An aggrieved person may
any other person from whom the defendant receives or will r@PPIYto the district attorney or to the department of workforee de
ceivemoney Notice of an assignment under s#).(b) shall in Velopmentfor enforcement of this paragraph.
form theintended recipient that, if a prior assignment under sub. (i) 1. In this paragraph, “payroll period” has the meaning given
(4) (b) has been received relating to the same defendant, the redips. 71.63 (5)
entis required to notify the clerk of circuiburt that sent the sub 2. If after an assignment is infe€t the defendars’employer
sequent notice of assignment that another assignment has alreadygests payroll period, or the defendant changes employers
beenreceived. A notice of assignment shall include a form peandthe new employés payroll period is diérent from the former
mitting the recipient to designate on the form that another assigmployer’spayroll period, the clerk mayunless otherwise or
menthas already been received. deredby a judgeamend the withholding assignment or order so
2. If, after receiving the annual list undet565.30 (5r) (a) that all of the following apply:
the clerk of circuit court determines that a person identifietién a. The withholding frequencgorresponds to the new payroll
list may be subject to an assignment under @)b(c), theclerk period.
shallinform the court of that determination. If tbeurt issues an b. The amounts to be withheld reflect tgjustment to the
orderunder sub(4) (c), the clerk of circuit court shadend the no  withholding frequency
tice of that order to the administrator e lottery division of the (i) The clerkshall provide notice of the amended withholding

departmenbf revenue, including a statement of the amount OWeogsignmenbr order under pafi) by regular mail to the defen
underthe judgment and the name and address of the person o BRrsemployer and to the defendant.

thejudgment. The court shall notify the administrator of the 10t pisiory: 1977 . 291979 ¢. 34111; 1981 c. 2088, 352 1983 a. 27535 1985
tery division of the department of revenue when the judgithent a.36 1987 a. 27339,398 1989 a. 64107, 359, 1991 a. 391993 a. 161995 a. 227

is the basis of the assignment has been paid in full. 438 448 1997 a. 327, 35, 148 248 1999 a. 932 2001 a. 1656, 105
3. Noti der thi h b ti fth ections973.05 (1), permitting a delay of 60 days for payment of a fine, and
. ICE unaer this paragraph may be a notice Ot theé COW3.07,providing commitment to jail for nonpayment, are constitutional since the

acopy of the executed assignment or a copy of that part of ﬂqertmay stay the sentence and put the defendant on probation. The buyren of

; ; ing inability to pay is on the defendant. State exRPebersen.\Blessinger56 Wis.
courtorder which directs payment. 20286 201 N.W3d 778(1972).

(b) For each payment made under the assignment under Subtigl fcoudns ?retﬁnqoutralgl;ed tctJ use tge installmené %wgtgogswtc;? ?egﬂn\?\‘ with indi
entaetendants; the installment perioa may excee aysy.\wlate S.
Celveamoney shall r66eive an amount equaipersom neces 20 391267 Nwizd ssisTs)’ "
. . court cannot impose probation or order a defendant to perform community work
sary disbursements, not to exceed $3, which shall be deduciegu of imposing a statutorily required minimum jail senterice Atty. Gen. 41
from the money to be paid to the defendant.
(c) A person who receives notice of the assignment under s863.055 Domestic abuse assessments. (1) If a court
(4) (b) shall withhold theamount specified in the notice from anyimposesa sentence on an adult person or placeadult person
moneythat person pays to the defendant later treweek after on probation, regardless of whether any fine is imposed, the court
receiptof the notice of assignment. ithin 5 days after the day on shall impose a domestic abuse assessment dbsgach dense
which the person pays money to the defendant, the petsah if:
sendthe amount withheld to thaerk of circuit court of the juris (&) 1. The court convicts the person of a violatié crime
diction providing notice. If the person has already received a rapecifiedin s.940.03, 940.02 940.03 940.05 940.06 940.19
tice of an assignment under sii) (b), the person shall retain the940.20(1m), 940.201 940.21 940.225940.23 940.285940.3Q
laterassignment and withhold the amount specified in that assi@40.305940.31 940.42 940.43940.44940.45940.48941.2Q
mentafter the last of any prior assignments is paid in fulithitWv  941.3Q 943.01, 943.011 943.14 943.15 946.49 947.01
10 days of receipt of the later notice, the person shall notify tBd7.0120r 947.01250r of a municipal ordinance conforming to
clerk of circuit court that sent the notice that the person has s 940.201 941.2Q 941.3Q 943.01 943.011 943.14 943.15
ceiveda prior notice of an assignment undeb.(4) (b). Section 946.49 947.01 947.0120r947.0125% and

241.09does not apply to assignments under this section. 2. The court finds that the conduct constituting the violation
(d) If after receipt of noticef assignment under p&a) 1.the undersubd.1. involved an act by the adult person against his or
personfrom whom the defendant receives money fails to withholter spouse or former spouse, against an adult with whom the adult
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personresides or formerly resided or against an adult with whotne person to pay any fine that may be imposed for tfemsé or

the adult person has created a child; or courtcosts, .the court shall state on thg record the reasons why it
(b) The court convicts a person unde#13.12 (8) (apracon IS not requiring the person to pay the fine or court costs. Al con
forming municipal ordinance. tributionsmade under this paragraph shall be made to theaflerk

(2) (a) If the assessmentiimposed by a court of record, aftercircuit court for distribution to the ganization or agency speci
the court determines the amount due, the clerthefcourt shall fied in subd.1. The court may natrder a person to make a eon
collectand transmit the amount to the county treasurer as provideution under this paragraph to a crime preventigraoization
in's. 59.40 (2) (m) The county treasurer shall then make paymetitathas not complied with the provisions off§7.17
to the state treasurer as provided i6%25 (3) (f) 2. (9) Anamount equal to 10% of any restitution ordered under

(b) If the assessment is imposedabgnunicipal court, after a s.973.2Q payable to the county treasurer for use by the county
determinatiorby thecourt of the amount due, the court shallcol  (h) The cost of performance aftest under 968.38 if ordered
lect and transmit the amount to threasurer of the countgity, by the court.
town, or village, and that treasurer shall make payment to the stat€2) Thecourt may remit the taxable costs, in whole qgarnt.

treasureias provided in $66.0114 (1) (bm) (3) If the court orders payment of restitution, collection of

(3) All moneys collected from domestic abuse assessmegstsshall be as provided underds.3.20

shallbe deposited by the state treasurer R0s435 (3) (hhjand History: Sup. Ct. Ordei67 Wis. 2d 585784 (1975)1979 c. 3561981 c. 352

utilized in accordance with 46.95 %8815516 291987 a. 347398, 403 1991 a. 39269, 1995 a. 2753, 448 1999 a. 58

(4) A court may waive part or all of thtlmestic abuse assess An accused who cancesury trial at the last moment to accept a plegdianisks

i i i H it bothtaxation of costs under s. 973.06 and assessment of jury fees under s. 814.51.
mentunder this section if it determines that timposition of the Statev. Foster100 Ws. 2d 103301 N.W2d 192(1981)

full _assessment would have a negative impact on teedefr’s A court may not order reimbursement of a law enforcement agency for riodtine
family. vestigativeactivities. State.\Peterson]63 Ws. 2d 800472 N.W2d 571(Ct. App.
History: 1979 c. 11; 1979 c. 2215.2202 (20) 1979 c. 3551981 c. 265.2202  1991).
(20) (s) 1983 a. 2%.2202 (20)1987 a. 271989 a. 311991 a39, 1993 a. 262319, Contributionunder sub. (1) (e) toward a defendsuatitorney fees payable by
1995a. 27201, 343 353 1997 a. 2735, 143 1999 a.150s.672 1999 a. 1852001  county may not be taxed in an order separate from the sentence.. Gtatet)1 68
a.16. Wis. 2d 682 484 N.W2d 371(Ct. App. 1992).
Sub. (1) (c) does not limit recovery of expert witness fees to fees for court ap

973.06 Costs (1) Except as provided in 83.2Q thecosts pointedwitnesses.State vSchmaling,198 Ws. 2d 757543 N.W2d 555(Ct. App.
' OStS. ( : OSIS 995,
taxableagainst the defendant shall consist of the following itemSa"court was authorized to order that a defendant pay the cost of DNA testing by

andno others: aprivate laboratory aa cost under this section. Stat®eiersdorf208 Ws. 2d 492
: ’ 561 N.W.2d 749(Ct. App. 1997).
(a) The necessar_y deursemm fees of dicers a}llo,wed Expensesncurred by a shefifs departmeni transporting a witness from a Flori
by law and incurred in connection with the arrest, preliminary eda corrections facility to testify at the defendsmiial were chayeable to the defend

aminationand trial of the defendant, includinig, the discretion aﬂtunldgegf75)- 973.06 (1) (a). StateBendey213 Wis. 2d 338570 N.W2d 590(Ct.
of the court, the fees and disbursements of the agent appoint I£9rcosts.to be imposed under sub. (1) (am), all the listed conditions nmast.be

returna defendant from another state or country Statev. Neave 220 Ws. 2d 786585 N.W2d 169(Ct. App. 1998).
crime prevention ganization under sub. (1) (f) is amganization designed to
(am) Mon,eys expqued by a law enforcement agency undere%@ouragehe public to report incidences of crime to law enforcement agencies and
of the following conditions: to assist those agencies in apprehending criminals. It does not include law-enforce
mentagencies. State Bizzle,222 Ws. 2d 100585 N.W2d 899(Ct. App. 1998).

1. The agency eXpended the moneys to purchageteollec_:l Sub. (1) (c) authorized the taxation of the costs of an expertdical examination
substancer controlled substance analog thats distributed in  when the development of that evidence was used in the prosecution of the defendant,
violation of ch.961 eventhough the examination was not daneontemplation of trial and the expert

. . .witnessdid not testify State vRohe, 230 Ws. 2d 294602 N.W2d 125(Ct. App.

2. The moneys were expended in the course of an investiggog). b o (Ct- App

tion that resulted in the defendantonviction. “Disbursementsand fees” are given the same meaning in sub(aLand (c).
Whetherthe expenses associated with orders to produce a defendant are taxable “fees

3. The moneys were used to obtain evidence of the defgfofiicers’ under sub. (1ja) depends upon whether they are ordinarilygetto

dant’'sviolation of the law andpayable by another or are merely internal operating expenses of a governmental
. . nit. State vDismuke, 2001 WI 75244 Wis. 2d 457628 N.W2d 791
4. The agency has not previously been reimbursed or lep%l&heobligation of a defendant under this section is not digeladte in bankruptcy

for the expended moneys by the defendant. Matter of Zarzynski,771 F2d 304(1985).
(b) Fees and travel allowance of witnesses for the state at t '9?.“0 f—,%u,\r}.f_?ql; Lepayment of cost of court-appointednsel as a condition of
L . . . ropation. .
preliminary examination and the trial. probat

(c) Fees and disbursements allowed by the ¢owexpert wit  973.07 Failure to pay fine or costs or to comply  with
nesses.Sectior814.04 (2)shall not apply in criminal cases.  certain community service work.  If the fine, costs, penalty

(d) Fees and travel allowance of witnesses for the defenseagsessmenjail assessment, crime victim and witness assistance
curredby the county at the requesttbé defendant, at the prelimi surchargegcrime laboratories and drug law enforcement assess
nary hearing and the trial. ment,applicabledeoxyribonucleic acid analysis surayerapph

(e) Attorney fees payable to the defense attorey by the couf@p!e drug abuse program improvement surgerapplicable
or the state.If the court determines at the time of sentencing th§gnsumerprotection assessment, applicable domestic abuse as
the defendang financial circumstances are changed, the cof§SSmentapplicable driver improvement surcher applicable
may adjust the amount in accordance witB27.07 (1) (aand(2). truck driver education assessment, applicable enforcement as

(f) 1. Anamount determined by the court to make a reasonagg smeniinder $253.06 (4) (c)applicable weapons assessment,

contributionto any of the followingif the court determines that licableuninsured employer assessment, applicebigrory
the person has the financial ability to make the contribusiod mentalassessmenapplicable wild animal protection assessment,
applicablenatural resources assessment, and applicable natural

the contrlby tion Is apprc_)pnate_. . . . resourcesgestitutionpayments are not paid or community service

a. A private nonprofit aanization that has as its primary puryyork under s943.017 (3)is not completed as required by the-sen
posepreventing crime, encouraging the public to report crime @fnce the defendant may be committed to the county jail until the
assistingaw enforcement agencies in the apprehensiamniofi-  fine costs, penalty assessment, jail assessment, crime victim and
nal offenders. ) ‘witnessassistance surchyg, crime laboratories and drug law en

b. A law enforcement agency that has a crime preventiggrcement assessment, applicable deoxyribonucleic acid analysis
fund, if the contributionis credited to the crime prevention fundsurchargelappﬁcame drug abuse program improvement sur
andis used for crime prevention purposes. charge,applicable consumer protection assessment, applicable

2. If the court does require a person to make a contributiondomesticabuse assessment, applicadlizer improvement sur
anomganization or agency specified in subdbut does natequire  charge,applicable truck driver education assessmapyplicable
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enforcemenassessment under2§3.06 (4) (c)applicable weap (bj) Any property used or to be used in the commission of a
ons assessment, applicable uninsuesdployer assessment,-ap crimeunder s943.74 but if the property is encumbered by a bona
plicable environmental assessment, applicable wild animédtle perfected security interest that was perfected before the date
protectionassessmenapplicable natural resources assessmentairthe commission of theurrent violation and the holder of the
applicablenatural resources restitution payments are paid or di&ecurityinterest neithehad knowledge of nor consented to the
chargedor the community service work under9g3.017 (3)s commission of that violation, the holder of the security interest
completedfor a period fixed byhe court not to exceed 6 monthsshallbe paid from the proceeds of the forfeiture.

History: 1977 c. 291979 c. 341111981 c. 201983 a. 271985 a. 361987 a. (bm) Any property used in the commission of a crime under
5217,123& 1989 a. 641991 a. 391993a.16, 1995 a. 241997 a. 271999 a. 92001 5.813.12 (8)813.122 (1),813.123 (10)813.125 (7)813.128 (2)

Sections973.05 (1) permitting a delay of 60 days for payment of a fine and @ 940.32 but if the property is encumbered aybonafide per
973.07allowing commitment to jail for nonpayment are constitutional, since thiected security interest that was perfedvedore the date of the

courtmay stay the sentence and put defendant on probation. The burden of pro faai ; : :
inability to pay is on the defendant. State ex rel. Pederdlessinger56 Ws. 2d EBfmissiorof the current violation and the holder of the security

286,201 N.w2d 778(1972). interestneither had knowledge afor consented to the commis
Whena a fine and payment schedate reasonably suited to afiesfders means,  sion of that violation, the holder of the security interest shall be

the ofender carries a heavy burden of showing inability to psilf v. State84 Ws. i i

20397 267 N.Wad 357(1978). paid from the proceedg of the forfelture. o _

~ Commitmentunder this section may be consecutive to another term of incarcera (© A_” remote sensing equipment, naVIgatlona_ll devices, sur

tion. State vWay, 113 Wis. 2d 82334 N.w2d 918(Ct. App. 1983). vey equipment and scuba gear and any other equipment or device

The 6- month limit on commitments under this section is the aggregate amoun i issi i i md
time a defendant may be jailed for nonpaymentfifi@ State vSchumanl173 Ws. t&edin the commission o crime relatmg to a sub cultural

2d 743 496 N.W2d 684(Ct. App. 1993). resourcen violation of s.44.47

Incarceratioras a means of collecting a fine is limited to 6 months by this section. (d) A tank vessel that violates299.62 (2)that is owned by
It was error for a court to make payment of an old, unpaid fine a condition of probatj e el
for a new conviction when violation of probation exposed the defendant to inearcgaaerson who, within 5 years before the commission of the current

tion of morethan 6 months. State @akley 2000 WI 37,234 Ws. 2d 528609  Violation, was previously convicted of violating299.62 (2) but

N.W.2d 786 if the tank vessel is encumbered by a bona fide perfected security
. ) ) interestthat was perfected before the date of the commission of the
973.075 Forfeiture of property derived from crime and currentviolation and the holder of the security interest neither had
certain vehicles. (1) The following are subject to seizure andinowledgeof nor consented to the commission of that violation,
forfeiture under ss973.075t0 973.077 the holder of the security interest shall be pia@in the proceeds

(a) All property real or personal, including monedirectly or  of the forfeiture.
indirectly derived from or realized through the commission of any (e) Any recording, as defined in®43.206 (5)created, adver
crime. tised, offered for sale or rent, sold, rented, transported or pos
(b) 1m. Except as provided in sulltin, all vehicles, as de sessedn violation of ss943.207t0 943.209r s.943.49and any
fined in s.939.22 (44) which are used in any of the followingelectronic,mechanical or other device for making a recording or

ways: for manufacturing, reproducing, packaging or assembling a re
a. To transport any property or weapon used or to be usedc@fding that was used to facilitate a violation of 843.207to
receivedin the commission of any felony 943.2090r s.943.49 regardless of the knowledge or intent of the

personfrom whom the recording or device is seized. If a device
. . L subjectto forfeiture under this paragraph is encumberedimyna
94 4C;'31|g 4T%2C8214m3',§i'?g 42]:3‘1 crime in violation of%14.30 fide perfecteq sgcurity interest that was perfected before the date
: ) Y T . of the commission of theurrent violation and the holder of the
d. In the commission of a crime relating to a sutrdcul  securityinterest neithehad knowledge of nor consented to the
tural resource in violation of €4.47 commission of that violation, the holder of the security interest
e. To cause mor¢han $2,500 worth of criminal damage toshallbe paid from the proceeds of the forfeiture.
cemeteryproperty in violation of s943.01 (2) (dor 943.012 (2) A law enforcement iter may seizeroperty subject to
f. In the commission of a crime undeB43.12 (8)813.122 this section upomrocess issued by any court of record having ju
(11), 813.123 (10)813.125 (7)813.128 (2)or 940.32 risdiction over the propertyExceptfor vehicles used in the cem
g. In the commission of a crime unde®43.75 (2)or (2m).  Mmission of a crime_ in viol_ation of s944.3Q 944.31 944.32
2m. a. No vehicle used by any person as a comoaorier 944.330r944.34 seizure without process may be made under any

in thetransaction of business as a common carrier is subject to frthe following circumstances:

feiture under s$973.075t0973.07 7unless it appears that the ewn  (a) The seizure is incident to an arrest or a search under a search
er or other person in chge of the vehicle had knowledge of owarrantor an inspection under any administratorespecial i
consentedo the commission of the crime. spectionwarrant.

b. No vehicle is subject téorfeiture under ss973.075to  (b) The property subject to seizure has been the subject of
973.077by reason of any act or omission established by the owiior judgment in favor of the state.
of the vehicle to have been committed or omitted without his or (c) The oficer has probable cause to believe that the property
her knowledge or consent. is directly or indirectly dangerous to health or safety

c. If forfeiture of a vehicle encumbered by a bona fide per (d) The oficer has probable cause to believe that the property
fectedsecurity interest occurs, the holder of the security interesasderived from or realized through a crime or that the property
shallbe paid from the proceeds of the forfeiture if the secimity is a vehicle which was used t@nsport any property or weapon
terestwas perfected prior tthe date of the commission of theusedor to be used or received in the commission offafony;
crimewhichforms the basis for the forfeiture and he or she neithehich was used in the commission of a crime relating to a sub
hadknowledge of nor consented to the act or omission. mergedcultural resource in violation of 44.47, or which was

(bg) Any propertyusedor to be used in the commission of aisedto cause more than $2,500 worth of criminal damage te cem
crime under s943.75 (2)or (2m), but if the property incum  eteryproperty in violation of s943.01 (2) (djor 943.012
beredby a bona fide perfected security interest that was perfected(3) If there is a seizunender sub(2) or s.342.30 (4) (a)pro-
beforethe dateof the commission of the current violation and theeedingaunder s973.076shall be institutedProperty seized un
holderof the security interest neither had knowledge of nof coderthis section or 342.30 (4) (a)s not subject to replevin, but
sentedo the commission of that violation, the holder of the secuis deemed to be in thmistody of the shefibf the county in which
ty interest shall be paid from the proceeds of the forfeiture. the seizurewas made subject only to the orders and decrees of the

b. In the commission of a crime undeP46.70
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courthaving jurisdiction over the forfeiture proceedings. When Thecritical inquiry under sub. (1) (b) is not whetttee vehicle was used in a crime,

: : ; ; butwhether property carried by the vehicle was used in a crime. S@ei971
propertyis seized under this sections.342.30 (4) (a)the person 5 jsmobile Cutiassi59 Ws. 2d 718464 N.W2d 851(Ct. App. 1990),

seizingthe property may do any of the following: Theforfeiture of amotor vehicle under sub. (1) (b) did not violate the constitutional
guaranteesgainst excessive punishment. Statdammad212 Ws. 2d 343569
(a) Place the property under seal. _ _ RW.2068 (G App. 1097)
(b) Remove the property to a place designated by it. Ownership under sub. (19) 2. is not controlled by legal title, but will be found

; : ; ; ; asedon consideration of possession, title, control, and financial stake. State v
(c) Require the shefibf the county in which the seizure wasyjrci 222 wis. 2d 598587 N.W2d 919(Ct. App. 1998).

madeto take custody of the property and remove it to an appropriA punitive forfeitureviolates the prohibition against excessive fines in the U.S.

atelocation for disposition in accordance with law constitutionif it is grossly disproportional to the gravity of the defendaafense.
. . Whethera forfeiture is fam excess of the maximum fine is a factor appropriately con
(4) When property is forfeited under $§3.075t0 973.077  sidered. State vBoyd, 2000 WI App 20838 Ws. 2d 693618 N.W 251.

the agency seizing the property may sell the properdy is not
requiredby law to be destroyed or transferred to another ageny3.076 Forfeiture proceedings. (1) TYPE OF ACTION;
The agency may retain any vehicle &fficial use or sell the ve wHERE BROUGHT. In anaction brought to cause the forfeiture of
hicle. The agency seizing the property may deduct 50% of thay propertyspecified in s342.30 (4) (apr s.973.075 (1) the
amountreceived for administrative expensedsseizure, mainte courtmay render a judgment in rem or against a party perspnally
nanceof custodyadvertising and court costs and the costs-of ilor both. The circuit court for the county in which the property was
vestigation and prosecution reasonably incurfEde remainder seizedshall have jurisdictiomver any proceedings regarding the
shallbe deposited in the school fund as the proceeds of the forfaiopertywhen the action is commenced in state court. Any-prop
ture. If the property forfeited under s873.075to0 973.077is  erty seized may be the subject of a federal forfeiture action.
money,all the money shall be deposited in the school fund. (2) ComMmeNCEMENT. (a) The district attorney of the county
(5) All forfeitures under s8.73.075t0973.077shall be made within which the property was seized or in which the defendant is
with due provision for the rights of innocent persons under sutmnvictedshall commence the forfeiture action within 30 days af
(2) (b) 2m, (bg), (bm), (d) and(e). Except as provided isub. terthe seizure of the property or the date of conviction, whichever
(5m), any property seized but not forfeited shall be returned to igsearlier except that the defendant may request thefottieiture
rightful owner Any person claiming the right to possession gbroceedingse adjourned until after adjudication of any dear
propertyseized may apply for its return to the circuit court for theoncerninga crime which was thieasis for the seizure of the prop
countyin which the propertyvas seized. The court shall ordeerty. The request shall be granted. The forfeiture action shall be
suchnotice as it deems adequate to be given the district attormeynmencedy filing a summons, complaint andidévit of the
andall persons who have or may have an intéretite property personwho seizedhe property with the clerk of circuit court, pro
andshall hold a hearing to hear all claims to its true ownershigded service of authenticated copiestbbse papers is made in
If the right to possession is proved to the cewgétisfaction, it accordancevith ch.801within 90 days after filing upon the per
shall order the property returned if: son from whom the property waseized and upon any person
(a) The property is not needed as evidencé aeeded, satis knownto have a bona fide perfected security interesste proper
factory arrangements can be made for its return for subsequent®se

asevidence; or ~ (b) Upon service of an answéie action shall be set for hear
(b) All proceedings in which it might be required have bedfg Within 60 days of the service of the answer but may be eontin
completed. uedfor cause or upon stipulation of the parties.
(5m) (a) In this subsection: (c) In counties having a population of 500,000 or more, the dis

1. “Forfeiture action deadline” means the 30th day after t
seizureof the property orif the property was seized agesult of ) )
acriminal conviction, the 30th day after the date of the conviction. (d) If no answer is served or no issue of law or fact has been

2. “Prosecutor’ means theistrict attorney grin counties Joined and the time for that service or joining issue has expired,

. : S if any defendant fails to appear at trial after answering or joining
Egyp;g?;ig?lggfr?sogl 07'500.000 or more, the district attorney or tri?sésue,the courtmay render a default judgment as provided in s.

806.02
3. “Victim” means the owneas defined in €43.206 (2) of

: intpseri > ; (3) BURDENOFPROOF. The state shall have the burden of satis
mg issogggseclinir?:cgﬁ(r;l:rcotl:on \?v(i:trizbaeg ;stéljskgitgg%r? r'olrf gr]gsr:cct?tzgn o) Ing or convincing to a reasonable certainty by the greater weight

LS f the credible evidence that the property is subject to forfeiture
aviolation of 5.943.208 the performance owner

T . . . unders.973.075t0 973.077
(b) If a recording involved in a violation of s843.207to

: : . : : 4) ACTION AGAINST OTHER PROPERTY OF THE PERSON. The
943.209is forfeited, the shefibf the county in which the record ( .
ing was seized shall destroy it after the completion of all prece gourtmay order the forfeiture of any other proparta defendant

o9 ; . . : ; to the value of property found by the court to be subject to for
ingsin which the rec_ord'”g mlght be 'reqwred as evidence. feitureunder s973.075if the property subject to forfeiture meets
(c) If, by the forfeiture action deadline, a summons, complalghyof the following conditions:

andaffidavit have not been filed undera3.076 (2) (ayvith re-

spectto property seized under suli) (e) the prosecutor shall (@) Cannot be located. )
notify the victim, ifknown, by certified mail no later than 7 days _(P) Has been transferrex conveyed to, sold to or deposited
after the forfeiture action deadline. The prosecutor shall then Yéth & 3rd party

turnthe property to the person from whom it was seized no earlier(c) Is beyond the jurisdiction of the court.

than60 days and no later than 90 days atfterforfeiture action (d) Has been substantially diminished in value while not in the

gt attorney or the corporation counsel may proceed under par

deadline unless one of the following applies: actualphysical custody of the law enforcement agency
1. A court has entered an order prohibiting the return of the (e) Has been commingled with other property that cannot be
propertyor requiring it to be conveyed to another person. divided without difficulty.

2. Theproperty is needed as evidence in a Crimina| preceedHiSIOI'yZ 1981 c. 2673Up. Ct. Orderl20 Ws. 2d xiii (1984);1985 a. 2451989

. L oE ) . . a.121;1993 a. 92321, 491; 1997 a. 187
ing and is likely to be unavailable for use as evidencetifrned Judicial Council Note, 1984:Sub. (2) (ahas been amended by allowing 60 days

to the person from whom it was seized. afterthe action is commenced for service of the summons, complaintfataliaf

; ; on the defendants. The prior statute, requiring service withdag® after seizure
(6) Section$973.075t0 973.077do not apply to crimes com of the propertywas an exception to the general rule of s. 801.02 (2), stats. [Re Order

mitted under ch961 effectiveJan. 1, 1985]
History: 1981 c. 2671985 a. 245258, 1987 a. 3481989 a. 2631993a. 92169, Section801.15 (2) governs extensions of time after the time for setting a hearing
459, 491; 1995 a. 290448 1997 a. 35285 1999 a. 4551, 186, 2001 a. 1691 has expired. State Elliot, 203 Wis. 2d 95551 N.W2d 850(Ct. App. 1996).
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973.077 Burden of proof; liabilities. (1) It is not neces 1. A violation under s346.63 (1)that subjects the person to
saryfor the state to negate any exemptiorexception regarding a mandatory minimum period of imprisonment unde46.65(2)
any crime in any complaint, information, indictment or othe(b) or (c).
pleadingor in any trial, hearing or other proceeding unser 2. Aviolation under s346.63 (2)or (6) thatsubjects the per
973.076 The burden of proof adny exemption or exception issonto a mandatory minimum period of imprisonment under s.
uponthe person claiming it. 346.65(3m), if the person has a total of 3 or fewsamvictions,
(2) In the absence of prottiat a person is the duly authorizedsuspensionsr revocations counted under34¢.3.307 (2)
holderof an appropriate federal registration or order formpte 3. A violation under s346.63 (5)that subjects the person to
sonis presumed not to be the holder of the registration or for@ymandatory minimum period of imprisonment unde46.65
Theburden of proof is upon the person to rebut the presumptigpj) (c), if the person has a total of 3 or fewer convictions, suspen
(3) No liability is imposed by s€©73.075t0973.077upon any sionsor revocations counted under34¢.3.307 (2)
authorizedaw enforcement diter or employee engaged in the (e) The court may impose a sentence und@r3.032 stay its
lawful performance of duties. executionand place the person on probation. A court may net pro
History: 1981 c. 267 vide that a condition of any probation involves participatiothi
intensivesanctions program.
1g) If the court places the person on probatibe,court may
uire,upon consideration of the factors specified i8%3.20
(13) (a) 2. to 5., that the probationer reimburse the county or the
: A 4 state,as applicable, for any costs for legal representation to the
thewarden or superintendent of the institution wherpigoner ., ,nvor the state for the defense of the case. In order to receive
is delivered. ) ) ) ) this reimbursement, the county or the state public defender shall
(2) Thetranscript ofany portion of the proceedings relating tgyrovide a statement of its costs of legal representation to the
the prlsoners Sentencmg shall be filed at the institution with2® defendantnd court within the time period set by the court.
daysfrom the date sentence is imposed. _ (1x) (a) If the court places a person on probation, the court
(3) Thetranscriptof all other testimony and proceedings upofay require that th@robationer make a contribution to agar
orderof a court shall be delivered to a prisoner within 120 days @zationor agency specified in 873.06 (1) () 1if the court deter
his or her request. minesthat the probationer has the financial ability to make the
(4) Thetranscriptof all other testimony and proceedings uponontribution.
orderof a court shall be delivered to the department within 120 (b) If the court does require a person to make a contribution to

973.08 Records accompanying prisoner . (1) Whenany
defendants sentenced to the state prisons, a copy of the judgm,
of conviction and a copy of any order fagstitution under s.
973.20shall be delivered by theffer executing the judgment to

daysof its request. anomanization or agency specified irt§3.06 (1) (f) 1but does
(5) Theclerk of court shall file or deliver a transcript undenot require the person to pay any fine that may be imposed for the
sub.(2), (3) or (4). offenseor court costs, the court shall state onrémord the rea
History: 1971 c. 298.26 (1) 1977c. 187 Sup. Ct. Ordereff. 1-1-80;1979 ¢c. ~ sonswhy it is not requiring the persdm pay the fine or court costs.
221, 1987 a. 398 All contributions made under this subsection shall be made to the

Fora court order tie entered under sub. (3), at a minimum a requesting prisonar S iotril it ot
must show that he or she either never received or was denied access to the rqugﬁgé_o_f CI_fCUIt court for distribution to the ganization _OI’ agency
documents.State vWilson, 170 Wis. 2d 720490 N.W2d 48(Ct. App. 1992). specifiedin s.973.06 (1) (f) 1.The court may not require a person

to make a contribution under thgsibsection to an ganization or
973.09 Probation. (1) (a) Except as provided in pér) or agencyspecified in s973.06 (1) (f) 1that hasot complied with
if probation is prohibited for a particulaferfise by statute, if a the provisions of s757.17
personis convicted of &rime, the court, by ordemay withhold (2) The original term of probation shall be:
sentenceor impose sentence underd.3.15and stay its exeeu  (3) 1. Except as provided in sutid. for misdemeanors, not
tion, and in either case place the person on probation to the-depads than 6 months nor more than 2 years.
mentfor a stated period, stating in the order the reasons therefor 2. If the probationeis convicted of not less than 2 nor more
The court may impose any conditions which appear to be reasgn_ = P

d . : 4 misdemeanors at the same time, the maximum original term
able and appropriateThe period of probation may be made eon® 14" - . ' - ?
secutiveto Fe)tpsegtence or?atdifentpchage, wheth):er imposed at of probation may be increased by one ydathe probationer is

the same time or previouslylf the court imposes an increasedPnVictedof 5 or more misdemeanors at the same time, the-maxi
term of probation, gs autho?/ized under s(R)‘.)(a) 2.0r(b) 2, it mum original term of probation may be increased by 2 years.

shall place its reasons for doing so on the record. (b) 1. Except as provided in sutid, for felonies, not less than

(b) If the court places the person on probation, the court sq%rﬂ

c_)rderthe pgrson to pay restitution unged73.2Q un!es.s the court NOTE: Subd. 1. is shown as amended eff. 2-1-032301 Ws. Act 109 Prior

finds there is substantial reason not to order restitution as a coRglp-1-03 it eads:

tion of probation. If the court does not require restitution to be 1. Except as povided in subd. 2., for felonies, not less than one year nor neor

paidto a victim, the court shall state its reason on the record.thén either the statutory maximum term of imprisonment for the crime or 3

the court does require restitution, it shall notify the departrafntyears,whichever s geater. _ . _

justiceof its decision if the victim may be eligible for compensa 2. If the probationer is convicted of 2rore crimes, includ

tion under ch949, ing at least one felonyat the same time, the maximum original
(c) When a person is convicted of any crime which is punisf™ Of probation may bencreased by one year for each felony

able by life imprisonment, the court shali not place the person g#Viction. _ o

probation. (2m) If a court imposesterm of probation in excess of the
(d) If a person is convicted of arfefise that provides a manda maximumauthorized by statute, the excess is void and the term of

tory or presumptive minimum period of one year or less of imprigroPationis valid only to the extent of threaximum term autho

onment,a court may place the person on probation undetajar rized by statuteThe term is commuted without further proceed

if the court requires, as a condition of probation, that the perdB@S: , o . .

be confined under sul§4) for at least that mandatory or presump  (3) (@) Prior to the expiration of any probation period, the
tive minimum period. The person is eligible to earn good tinfourt, for cause and by ordemay extend probation for a stated
creditcalculated under 802.43regarding the period of confine Periodor modify the terms and conditions thereof.

ment. This paragraph does not applyitie conviction is for any  (b) The department shall notify the sentencing court, any per
of the following: sonto whom unpaid restitution is owed and the district attorney

prison for the crime or 3 years, whichever is greater
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of the status of the ordered restitution payments unpaid at leasb@6a Huber facility under 803.09 a work camp under 8303.1Q
daysbefore the probation expiration date. If payment as orderedan agreement under302.445 the probationer shall be con
hasnot been made, the court shall hold a probation review heariitged in the county jail. In those counties with a Huber facility un
prior to the expiration date, unless the hearing/atuntarily  der s303.09 the sherffshall determinavhether confinement un
waivedby the probationer with the knowledge that waiver may rglerthis subsectiofs to be in that facility or in the county jail. In
sultin an extensiomf the probation period or in a revocation othgsecounties witha work camp under 803.1Q the sherifshall
probation. If the court doesiot extend probation, it shall issue &jeterminewhether confinement is fae in the work camp or the
judgment for the unpaid restitution and direct the clerk of cirCLgbumyjaiL The sherffmay transfer persons confined under this
courtto file andenter the judgment in the judgment and lien dock,hsactionbetween a Huber facility or a woamp and the
et, without fee, u_nless it finds that the victimas already recovered countyjail. In those counties witan agreement under392.445

a judgment against the probationer for the damages cdvetied the sherif shall determine whethergerson who is confined under

restitutionorder If the court issues a judgment fbe unpaid res this subsection but who is not subjéatan order under pab) is

titution, the court shall send to the person at his or her Iast—knoyérbe confined in the tribal jail or the courj, unless otherwise
addresswritten notification that a civil judgment has been issue | nay,

for the unpaid restitution. The judgment has the same force %Bvidedunder the agreement. In t_hose cour!ties, the fshu_ijf
effectas judgments entered unde886.10 transferpersons confined under this subsectietween a tribal

(bm) 1. At least 90 days before the expiration date of a proB%'l and a county jail, unless otherwise provided under the agree

tioner’s period ofprobation, the department may notify the-ser{nent‘

tencingcourt and the district attorney that a probationer owes un (P) With the consent of the department and when recom

paid fees to the department undeB84.073or 304.074 mendedn the presentence investigation, the court may orpl_er that
2. Upon receiving notice frorthe department under sutid, afelony of_ender s_ubject to this subsection be confiimea facilk

the court shall schedule a probation review hearing to be held ¢located in the city of Milwaukee undeB01.130r301.16 (1)

fore the expiration date of the periofiprobation unless the pro for the purpose of allowing thefefhder tocomplete an alcohol

bationer either pays the fees before the schedidardng date or @andother drug abuse treatment program.

voluntarily waives the hearing. A waiver of a probation review (c) While subject to this subsection, the probationer is subject

hearingunder this subdivision shall include an acknowledgemetat s. 303.08 (1) (3) to (6), (8) to (12), and(14) or to s.303.1Q

by the probationer that waivenay result in an extension of thewhicheveris applicable, to all theules of the facility to which the

probationperiod, a modification of the terms and conditions girobationeiis confined, and to the discipline of the department, if

probationor a revocation of probation. confinedto a facility under pagb), or the sherif

3. At a probation review hearing under subdthe depart  (5) Whenthe period of probation for a probationer has ex

menthasthe burden of proving that the probationer owes unpajigfed, the probationeshall be dischaed from probation and the
feesunder s304.073or 304.074and the amount of the unpaidyenartmenshall do all of the following:

fees. If the department proves by a preponderance of the evidencg . . .
thatthe probationer owes unpaid fees und804.0730r304.074 a) If the pr(_)batloner was placed on probatlon for a feldmy
the court mayby order extend the period of probation for a state§!€the probationer one of the following:
periodor modify the terms and conditions of probation. ‘1. A certificate of dischge from probation for the felony for

4. If the court does not extend or modify the termproba which he or she was p_Iaced on prpbatloraif,the time of dis
tion under subd3., it shall issue a judgment for the unpaid fees arfdharge the probationer is on probation or parole for anofitier
directthe clerk of circuit court to file and enter the judgment in tH&y-
judgmentand lien docket, without fee. If the court issues a-judg 2. A certificateof final dischage if, at the time of dischge,
mentfor the unpaid fees, the court shall senthtodepartment a the probationer is not on probation or parole for another felony
written notification that a civil judgment has been issued for the certificate of final dischge under this subdivision shall list the
unpaidfees. Thgudgment has the same force arfd@fas judg civil rights which have been restored to the probationer and the

mentsentered under 806.10 _ civil rights which have not been restored to the probationer
(c) Any of the following may constitute cause for the extension (1) |f the probationewas placed on probation for a misde
of probation: meanornotify the probationer that his or her periochobbation

1. The probationer has not mad_e a good faitbrefo dis  hasexpired.
chargecourt-ordered payment obligations or to pay fees owed un oy |, aji cases, notify the court that placed the probationer on
ders.304.0730r 304.074 probationthat the period of probation has expired.

2. The probationer is not presently ablertake required resti . :
tution payments and the probationer and the person to whom resti (7m) (a) Exceptas provided in £43.017 (3)the court may

tution is owed consent to the performareéeommunity service fequireas a condition oprobation that the probationer perform

work under sub(7m) in satisfaction of restitution ordered for tha ommunityservice work for a public agency or a non_proflt chari
person for which an extended period of probation is required. ableomganization. The number of hours of work required may not
. : . .. __exceedwhat would be reasonable considering the seriousness of
3. The probationer stipulatés the extension of supervision

andthe court finds th'at extension would serve the purposes tﬁg gfr;eenz? g;r?vﬁ:rt]i)cl) r?th,i:%fsirwrsfh c'j'“regd 'Tt?ftger:a?tg b
which probation was imposed. - y only apply It ag Yy

the probationer and the ganization or agencyThe court shall en

(4) (a) The court may also require as a condition of probati%r& ethat the probationer is provided a writtstatement of the

that the probationer be confined during such period of the term : ) .
; X W msof the community service order and that the community ser
probation as the court prescribes, but not to exceed one " Vice order is monitored!f the court requires the conditions pro

court may grant the privilege of leaving tauntyjail, Huber fa vided in this subsection and si#), the probationer reduces the

cility, work camp, or tribal jail during theours or periods of em - '
ploymentor other activity under £03.08 (1) (ajo (e) while con periodof confinementinder sub(4) at a rate of one day for each

fined underthis subsection. The court may specify the necessar§i@ys of work performed. A day of work equals 8 hours of work
andreasonable hours or periods during whieh probationer may Performed.

leavethejail, Huber facility work camp, or tribal jail or the court  (b) Any omanization or agency actirig good faith to which

may delegate that authority to the sHerif those counties with a probationer is assigned pursuant to an order under this subsec
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tion has immunity from any civil liability in excess of $25,000 for The r:jotification provisions of Bsub- (S&ﬁ%%lylgrgx}qm %%SE ooé pégtiaﬂomnlgétﬂséion
actsor omissions by or impacting on the probationer 01563, Ingsnot revocations. Bartus 176 Ws. 3501 N.

History: 1971 c. 2981979 c. 19, 189, 238 355 356 1981 c. 5088, 326 352, Sub.(2) (a) applies to probation for misdemeanors and sub. (2) (b) to felonies; sub.
391 1983 a. 27104, 254 346 519 53§ 1985 a. 1501987 a. 34739_8\ 403 412, (2) (b) 2. does not authorize increasing probation for a misdemeanor if the defendant
1989a. 31 121,188 1991 a. 391993 a. 48486, 1995 a. 24224 281, 1997 a. 27 i5'convicted of a felony at the same time. StatReagles177 Ws. 2d 168501
41,289 1999 a_ 958, 69, 186 2001 a. 16104, 109 N.W.2d 861 (Ct. App. 1993).

Judicial Council Note, 1981:A cross—reference o s. 973.15 has been instrted 5 o064 confession asendition of probation does not violate the right against
clarify that the provisions of that statute govern the imposition of sentence exgfi_incriminationthe constitution protects against tge of confessions in subse
thoughthe court stays execution of the sentence under this statute. [Bill 341-A] 4 \enteriminal prosecutions, but does not protect against the use of such statements

A > - > ‘Mau
Judicial Council Note,1987:Sub. (1g) is amended to require the court to conyd% a revocation proceeding. StateDarrizales191Wis. 2d 85528 N.W2d 29(Ct.
thedefendans ability to pay when ordering reimbursement of the costs of legal r€Rpp. 1995).

resentation. - . . Lo A I )
- ’ . - .. While periods of time served dueda indigens inability to post bail prior to trial
. Sub.(3) (c) specifies grounds for extending probation. The availability of a civil st he Féredited as time served on a prisogn sentencet%/mpgsed, a cgurt need not credit
judgmentfor unpaid restitution enforceable by the victim under s. 973.20 (1), stagst time against probationary confinement. Statwila, 192 Ws. 2d 870532
substantiallyreduces the necessity of extending probation solely for the purposq\p%vlm 423(Ct. App. 1995).
gnfolrcm?cqurt—orqered payments, a prai:tlce of glquestlonable ctez_tﬂeéness. - jail term probationer eligible for good time credit under sub. (1) (d) may not be
eelegislative audit bureau report No. 85-10, April 15, 1985, at 17-18. Probafj niedthe possibility of earning good time as a senteocelition. State.\McClin-
may, however be extended upon stipulation of the defendant, to enforce commu 195 Wis. 2d 344536 N.W2d 413(Ct. App. 1995) : )
;s;lt'x|ggg}tstgtlr?]fgfgc;gstt)iidgggtg?%rgﬁgrgr;re;]nemg plt{ou%egle%qgtre%%s&gt rz’r:jaggoa g trial courtin exercising sentencing discretion is not prohibited from entertaining
803(1978). [87 Act 398] ’ ' generalpredispositions based on experience, but the jedgedispositions may
The terminology of work-release under sub. (4) Bintberlaw privileges under neverbe so specific as to ignore the particaiacumstances of the individuafend-

s.56.08 [now 303.08] cannot be used interchangeably without the danger of-an i) State vOgden199 Ws. 2d 566544 N.W2d 574(1996).

propriatesentence. Mgling v. State73 Ws. 2d 438243 N.W2d 420(1976). ‘A court was authorized to order a defendargiagthe cost of DNA testing by a
Claimsof credit for pretrial or preconviction incarceration maynisede only as gg\f'i\}e\/l\e/lggr%)&c&:s :pc;)onltggg? of probation. StatBsfersdorf208 Ws. 2d 492

to sentences imposed, and not to periodsoafinemenduring nonworking hours o - .
imposed as a condition of probation under sub. (4). Full confinement for one ye condition of probation placed on a sefeoider that he not engagedrsexual
asa condition of probation is not authorized under sub. (4). St&evdemans73 '€ ationshipwithout first discussing it with his ageabd obtaining his agestap
Wis. 2d 514 243 N.W2d 220(1976). provaldid not unreasonably restrict theobatione's constitutional rights of privacy

A probation condition that the probationer not contact her codefendant fiance \%5%?]5:5aﬁnrgﬁr%ﬁj&%ﬂ\gﬁfd rékz);?gr? (;\‘()';Aézr?ng(%'m ’2’?‘; 193:&' the probation
apermissible infringement of her constitutional rights becausedihgition was rea A b probai utomaticasy p |
sonablyrelated to rehabilitation and was not overly broad. Edwai@te74 Ws. period;an extension must be obtained. If the probation has not been stayted and

probationperiod has been served, the probatigsentitled to dischge even in the
2d 79.‘ 246 N.w2d 109(1.976.)' ' . .. faceof an unfulfilled condition of probation; at that point the trial court loses jurisdic
Failureto make restitution is not cause for extending probation under sub. (3) if §ig “State v Stefanovic215 Ws. 2d 309572 N.W2d 140(Ct. App. 1997).

probationedemonstrates good faitifer to pay but lacks the capacity to do so-dur A conviction following anAlford pleaof no contest under which the defendant

ing probation. Huggett. \State 83 Ws. 2d 790266 N.W2_d 403(1978.)' doesnot admit guilt, does not prevent imposing as a condition of probation that the

_An order to pay restitution, in an amount to be determined &tthorized collec  gefendantomplete a treatment program that requires acknowledegmpnsibility

tion of funds from the defendant. ThiemeState 96 Ws. 2d 98291 N.W2d 474 for the crime that resulted in the conviction. The imposition of the condition does not

(1980). ) ) ) violatethe defendarg’due process rightsState ex rel. \atren v Schwarz219 Ws.
Remandor resentencing was the proper procedure when the trial court improperly616 579 N.W2d 698(1998).

imposeda period of probation to run concurrently with a period of parole. State v whena court orders probation under sub. (1) (d), it lacks authority to order moni

Givens,102 Wis. 2d 476307 N.W2d 178(1981). toredhome detention in lieu of confinement under sub. (4). Stafastman220
Issuanceof a warrant during a probationary term tolls the running of the term. Statés. 2d 330 582 N.W2d 749(Ct. App. 1998).
exrel. Cox v DHSS,105 Ws. 2d 378314 N.W2d 148(Ct. App. 1981). The 90-day notice requirement in sub. (3) (b) is directooy mandatory The ex

In setting restitution, the court must consider the probat®nesources and future tensionof probation for the sole purpose of collecting a debt, when the record con
ability to pay State vPope 107 Ws. 2d 726321 N.W2d 359(Ct. App. 1982). tainedsubstantial reasons niotextend, was an abuse of discretion. Staf@son,
Therewas a denial of due process in revoking probation without notice of the tofe2 Wis. 2d 283588 N.W2d 256(Ct. App. 1998). ) )
extentand nature of the alleged violations of probation. State ex rel. Thompson vSub.(3) () allows circuit courts to modify conditions of probation at any tire be
Riveland,109 Ws. 2d 580326 N.W2d 768(1982). fore the period oprobation expires, even before the period of probation begins. State
Reimpositionof a sentence after a defendant had been placed on probation, ab4e{a¥ 225 Ws. 2d 39 590 N.W2d918 (1999).

violation of a probation condition, violated the double jeopardy clause. Sfaéam, e court has broad discretion to fashion appropriate conditions of probation in
111Wis. 2d 367330 N.W2d 630(Ct. App. 1983). eachindividual case. The validity of conditions of probatae tested by how well

The court erred in imposing consecutive terms of probation. Increased punish Os\fvnviégel%oggzo\s\;shgg 'gtfgggg&qvﬂrzoéezcygn of the public. Statmonetto,

on resentencing did not violate double jeopardy protections. Staierge117 Ws. A 1 ; - "
probationer has the right to refuse probation not only wheffirisigranted but
2d83 342N.W.2d 776(Ct. App. 1983). See also Statédereaux114 Ws. 2d 110, atany time while serving it. State McCready 2000 WI App 68234 Wis. 2d 110,
338N.W.2d 118 (Ct. App. 1983). 608 N.W.2d 762
Whenprobation was conditioned on thlefendant voluntary commitment to &~ The trial court exceeded its authority in authorizing a probation agent to decide
:)r:‘iag;;agrsoesrﬁgﬁlt’:g lljtyti':ﬁpgosisr%t? rqgwss%?wt%%?el?c%gse iﬁ’ﬁrﬁgﬁ?ﬁeeﬁ'ty rSgﬂg'.i‘}etES whetherto require the defendant to serve three months in jail that the court ordered
" : f i h . ing, 2 WI App 22 Wis.
ardywas not violated. State 8epulvedal20 Ws. 2d 231353 N.W2d 790(1984). ggeiggréfge\rﬁ\?vaztéonnghd then stayed. Stafearing, 2000 Pp 22339 Ws
A court may not assess the cost of a special prosecutor as a condition of probatiagenerallyneither probation or imprisonment as a condition of probation is eonsid
Statev. Amato,126 Ws. 2d 212376 N.W2d 75(Ct. App. 1985). eredto be a sentence. As such a person confined as a condition of prehation
A court may order a defendant to reimburse the police for funds used for a deagngood time. State. Fearing, 2000 W1 App 22239 Wis. 2d 105619 N.w2d
purchasethatresulted in the conviction. State@onnelly 143 Ws. 2d 500421 115
N.W.2d 859 (Ct. App. 1988). Corroboratiorof a confession is not required for the confession to be ugbe as
A lack of counsel a probation revocation hearing does not deny the probasionebasisof a revocation of probation. The appropriate fiasadmission of the confes
constitutionakights if the probationer does not face the loss of libétate vHard  sionis that it must carry sfi€ient indicia of reliability that the fact finder can rely

wick, 144 Wis. 2d 54 422 N.W2d 922(Ct. App. 1988.) uponto support the conclusion that revocation is appropriate and neceSteyex

Sub.(1) (b) does not restrict a cosrtiuthority to condition probation on any-ea el Washington vSchwarz, 2000 WI App 23239 Ws. 2d 443620 N.W2d 414
sonableand appropriate requirement under sub. (1) (a). Stateyn,155 Ws. 2d Sentencinga defendant to consecutive terms of probation is not authorized. State
621, 456 N.w2d 157(1990). v. Schwebke, 2001 WI App 9942 Ws. 2d 585627 N.w2d 213 Affirmed on other

Sub.(3) (a) authorizes eourt to modify all conditions of probation established fordrounds, 2002 W1 55253 Ws. 2d 1, 644 N.W2d 666 .
aspecific probationeincluding thosémposed by the corrections department. State Thereis no statutonauthority to orderas a condition of probation, payment of res
exrel. Taylor v Linse,161 Wis. 2d 719469 N.W2d 201(Ct. App. 1991). titution obligations in a separate criminal case. Staifenpen, 2001 WI App 273,

A plea agreemertb amend a judgment of conviction upon successful completio?rfl8 Ws. 2d 951637 N.Wzd 481 —
of probation is not authorized by statute. Statéayes]167 Ws. 2d 423481 N.W2d Probationis permitted under sub. (1d) for 4th and subsequent OWI violations
699 (Ct. App. 1992). as long ashe probation requires confinement for at least the mandatory minimum
~ Probationerst a hearing to modify probation amtitled: 1) to notice of the hear g?;,\?w%% Lé%dser $. 346.65. StateBekola, 2001 WI App 295, 249 W1 App 276,
gr?d?)?gstrst wgﬁggsefso_r 4t)h$orﬁg\bj:f:tgr?dict?gnnsgﬁ{cﬁifggskfgstég)c}r? gg?g:n;gégmme Revocatiorhearing examiners must specifically find that good cause exists for not

b ; : : allowing confrontation of adverse witnesses, but failure to do so does not require au
a) \t/s gg%ﬂ%’?'cgf fgpcolngfgze)mem is possible. Statlayes173 Ws. 2d 439496 1o aricreversal. Good cause should generally be based upon a balancing of the need

! ! . . .of the probationer in cross—examining the witness and the interest of the state in deny

Requiringa convicted defendant to deposit money for possible future counsellipgy confrontation, including consideration of the reliability of the evidence and the
costsof victims was impermissible. StateHandley173 Ws. 2d 838496 N.W2d jfficulty, expense, oother barriers to obtaining live testimortate ex rel. Simpson
725(Ct. App. 1993). ) o V. Schwarz, 2002 WI App 250 Ws. 2d 214640 N.W2d 527
) Rt(tequ(ljrlngzaﬂ?efenﬂan} ;:onwc_t;(rj] of sexual ?;]35}““ to pa){ta ‘{‘;fmﬂs Ofl ttumon Sub.(2) applies to all sentences pronounced as#mee time, whether grouped to
o attend another school to avoid harassment that arose after the assault was a reas| f
ablecondition of probation State vBrown,174 Ws. 2d 550497 N.W2d 463(Ct. 537 (Elré%esc)ause they are related or because of convenience.. Stalbaumg3 F3d
App. 1993). ’

A condition of probation not related to the underlying convichahrelated to i ;
prior convictions was reasonable and appropriate. Stééler, 175 Ws. 2d 204 973.10 Qqntrol and . Supervision of prObatlon.ers'
N.W.2d (Ct. App. 1993). (1) Imposition of probation shall have thefeft of placing the
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defendanin the custody of the department astdhll subject the personwho wants a written transcript may record the hearing at
defendanto the controbf the department under conditions set biis or her own expense.
the court and rules and regulations establishyethe department  History: 1971 c. 2981975 c. 41157, 199 1977 ¢.347, 1981 c. 501983 a. 27

for th rvision of probationer rol n rsons-on &% 1985 a. 263.8; 1989 a. 31107, 1995 a. 96387, 1997 a. 283

tO d %SUpe -S-O of probationers, parolees and persons-o J@%ross Refeence: See also s©OC 330.02and331.01 Wis. adm. code.
endedsupervision. Judicial Council Note, 1981:Sub.(2) (a) has been amended to clarify that, upon
(Am) (a) The department may order that a probationer pegvocationof probation of an éénder from whom sentence was originally withheld,

i ; i sthe court must impose sentence in accordance sviei73.15. That section now per
form communityservice work for a public agency or a nonprofi its the court to order that any sentence be concurrent with or consecutive to-any sen

Charitablec_)rganization- An Qrde_r may appbnly if agreed to by tenceimposed at the same time or previougBill 341-A]
the probationer anthe oganization or agencyThe department  Beforeprobation can be revoked, the department must hold a hearing and make a
shallensure that the probationer is provided a written Statemenr%zprdso that on judicial review it can be determined whether the department acted

. . f rbitrarily or capriciously Thehearing need not be formal. State ex rel. Johnson v
the terms of the community service order and shall monitor &gy 50'wis. 2d 540185 N.w2d 306(1971).

probationer’scompliance with thecommunity service order  Revocatiorof probation is an integral part of the sentencing process; a defendant
Compliancewith this subsection does not entitle a probationer toentitled to assistana counsel at parole or probation revocation hearings without
creditunder s973.155 regardto whetheithe hearing occurs in a withheld sentence or a postsentenee situa
T . . i tion. Oestrich vState55 Ws. 2d 222198 N.W2d 664(1974).
(b) Any omganization or agency actirig good faith to which  sinceprobation revocation hearings are independent from the original conviction
aprobationer is assigned under an order under this subsectionahdsentencing, a judge disqualified in the original case may preside at the hearing

immunity from any civil Iiability in excess of $25.000 for acts Olm the absence of a challenge. Statewler, 57 Wis. 2d 408204 N.W2d 452(1973).
.. . . . ! Wit t bati tion heari d not b . St& d
omissionsby or impacting on the probationeFhe departmeritas 57\Wis. 20 61, 205 N W2d 374(1973). 0o o e sworn. SIERerI
immunity from any C|V_|| liability for_aCtS or omissions by orim _ABA standards relating to probation are adopted and applied. State ex rel. Plotkin
pactingon the probationer regarding the assignment under thi®HSS,63 Ws. 2d 535217 N.W2d 641(1974).
subsection. A certiorari proceeding in the committing court to revierewocation of parole

. . . . or probation is not a criminal proceeding. State ex rel. HanddHS8S,64 Wis. 2d

(2) If a probationer violates the conditions of probation, the7, 219 N.w2d 267(1974).

departmenbf corrections may initiate a proceeding before the di Theright to counsel at a preliminary revocation hearing is within the discretion of
vision of hearings and appeahs the department of administra thedepartment based on the néedneet the applicable due process requirements.

fi unl ived by th bati theari . for th State ex rel. Hawkins Gagnonf4 Wis. 2d 394219 N.W2d 252(1974).
Ion. Unless walved by the probationamearing examiner 10r th€ —  yetendant whose probation was transferrecetm&ssee angho was chayed

division shall conduct an administrative hearing @nter an or  with a violation of probation there waenied due process when the revocatior-hear
dereither revoking or not revoking probation. Upon request-of éig was heldn Wisconsin and the department refused to allow deposition of wit

. PR . nessedn Tennessee. When the witnesses’ testimony is of a direct and unequivocally
therparty the administrator of the division shedview the order exculpatorynature rather than cumulative, charaadebackground testimony that

If the probationer waives tffigal administrative hearing, the sec might have been adequately presented by depositiefidavit, an opportunity to
retaryof corrections shall enter an order either revoking or Rot reresentive testimony with cross—examination of the witnessesquired. State ex

voking probation. If probation is revoked, the department shalf: Haris v Schmidt69 Ws. 2d 668230 N.w2d 890(1975). -
Departmentprobation files and records are public records and admissible at a

(a) If the probationer has not already been sentenced, ordergiBBationrevocation hearing. State ex rel. PrellwitBehmidt,73 Ws. 2d 35242
probationebrought before the court for sentence which ghath ~ N.W.2d227(1976).

; ; Time spent in jail awaiting revocation is deducted from a maximum sentence de
be |mposed without further stay under§3.15 or spitethe option available to the defendant to spend the time in prison. State ex rel.

(b) If the probationer has already besamtenced, order the Solie v Schmidt,73 Ws. 2d 76 242 N.W2d 244(1976).
probationerto prison, and the term of the sentence shall begin oivhenthe department overrules its hearing examiner and revokes probation, it
i i mustprovide a statement of the evidence relied upon and the reasons for revoking
the date the probationer ?nters the prlsor.m . Brobation. Ramaker vState,73 Wis. 2d 563243 N.W2d 534(1976).
(29) Upondemand prior to a revocation hearing under sub.A warrantless search by a probatioficef was constitutionally permissible when
(2), the district attorney shall disclose to a defendant the existentable cause existed for théicér's attempt to determine whether the probationer

; [ [ hadviolated probation. State Varrell, 74 Ws. 2d 647247 N.W2d 696(1976).
of any VIdeOtaped oral statement of a child und@08.08which etrial court had no authority to extend the probation of a defendant brought be

is within the possession, custody or control of the state and skgl ine court under sub. (2). Stat@algie, 76 Wis. 2d 206251 N.W2d 36(1977).
make reasonable arrangemerfty the defendant and defense Thecourt exceeded its jurisdiction by releasingdbtendant on bail pending revo
counselto view the videotaped statement. If, subsequent te cogationproceedings State ex rel. DHSS $econd Judicial Circuit Cou4 Ws. 2d

pliancewith this subsection, the state obtains possession, cust '2217I Tégft?oizaééga?t.re uire symmetry in probation and parole systems. State
or control of such a videotaped statement, the district attorngXderhoid.o1 ws. 2d 306284 N.Wad 108(ct. App. 1979). -+ o
shallpromptly notify the defendant of that fact and meda&son A probatione's due process right to prompt revocation proceedings was rot trig
ablearrangements for the defendantd defense counsel to viewgeredwhen the probationer was detained as a result of unrelated criminal proceed
the videotaped statement ings. State ex rel. Alvarez \cotter, 91 Wis. 2d 329283 N.W2d 408(Ct. App. 1979).
. | : . Probationcan be revoked for violation of a criminal statute absent a written-proba
(2m) In anyadministrative hearing under s(B), the hearing tion agreement. State ex rel. RodrigueRH&SS, 133 Ws. 2d 47393 N.w2d 105
examinemay order the taking and allow the use of a videotap&e- App. 1986).
depositionunder s967.04 (7)t0 (10). A probation dicer may conduct a warrantless search. That the underlying eonvic
. . tion is subsequently overturned does not retroactively invalidate a warrantless search
(3) A copy ofthe order of the department of corrections in thig the probation dicer. State vAngiolo, 207 Ws. 2d 559558 N.W2d 701(Ct. App.

caseof a waiver othe division of hearings and appeals in the dé®96).

partmentof administration in the case of a fireiministrative A probationer has a right to a competedeyermination when during a revocation
h - ficient authority for theoffi ti it to tak proceedinghe administrative law judgeas reason to doubt the probaticsieompe
earingis suricient autnority Tor tneofiicer executing It 10 1ake tence. Thedetermination shall be made by the circuit court in the county of sentenc

the probationetto court or to prison. Thefafer shall execute the ing, which shall adhere to ss. 971.13 and 971olthe extent practicable. State ex

orderas a warrant for arrest but anjicér may without order or el. Vanderbeke \Endicott,210 N.W2d 503563 N.w2d 883(1997).
.Becausen administrative decision may be reviewed upon a timely petitiaeifor

warrant,take the probationer into CUSI_Od)_’ Whenever necessaryidthri, an adequate remedy exists at law to correct defects and relief under habeas
orderto prevent escape or enforce discipline or for violation @brpuswill not be granted. State ex rel. RedditGalstey 215 Ws. 2d 178572
probation N.W.2d 505 (Ct. App. 1998).
. ) . A certiorari proceeding to review a probation revocation must be heard in-the cir
(4) Thedivision of hearings and appeals in the department @iit court of conviction, but it need not be by the same branch. DrSehwarz225

administrationshall make either an electromic stenographic re  Wis. 2d 362592 N.W2d 623(1999).

. . . . Sub(2) is constitutional. Probation and probation revocatiomvihén the powers
cord of all testimony at each probation revocation hearing. Tgﬁ'arecby the branches of government. Legislative delegation of revocation to the

division shallprepare a written transcript of the testimony only a@kecutivebranch does not unduburden or substantially interfere with the judieiar
the request of a judge who has granted a petition for Jud|c.|a| s constitutional function to impose criminal penalties. Statéorn,226 Ws. 2d

. fth tiomlecisi Each h . ti hall incl d337, 594 N.W2d 772(1999).
VIeWO € reVOC? .|0 eC|S|O,n' ac .ea”ng notice shall Inclu Sub. (2) prohibits judicial revocation of probation by the trial courts. State v
noticeof the provisions of this subsection and a statemenatiyat Burchfield,230 Ws. 2d 348602 N.W2d 154(Ct. App. 1999).
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Whena probationer or parolee is ched with a crime and may have otherwise vio  (6) OTHER MODIFICATIONS TO ORDER. At any time prior to the

latedconditions of release, revocation hearings based on the non—criminal violati st

shouldbe held without dela5 Atty. Gen. 20. @Xpirationof the order the court may shorten the length of the or
A state may require probatiorfiobrs, among other “peaceficers,” to be U.s. deror modify the conditions of the ordeThe court shall hold a

citizens. Cabel vChavez-Solido454 U.S. 4371982). hearingregarding a determination under this subsection if the

Revocationof probation without a hearing is a denialdefe process. Hahn v defendanbr district attorney requests a hearing_
Burke,430 F2d 100(1970). _ . _History: 1991 a. 2531993 a. 213

A probation revocation hearing may be administrative. Retained or appointed
counselmust be allowed to participate. Gunsolu§agnon454 F2d 416(1971). 97312 S N .

Probation revocation; right to a hearing and to counsel. 1971 WLR 648. : entence of a repeater or persistent repeater

Probation and parole revocation irisdbnsin. 1977 WLR 503. (1) Whenevera persorchaged with a crime will be a repeater or
a persistent repeater unde®©89.62if convicted, any applicable
973.11 Placements with volunteers in probation pro - prior convictions may be alleged in the complaint, indictment or

gram. (1) PLaceMenTs. If a person is convicted of or pleadsnformationor amendments so alleging at any time before or at ar
guilty or no contest to one or more misdemeanors for what  raignment,and before acceptance of any plea. The court may
datoryperiodsof imprisonment are not required, if the chief judggiponmotion of the district attornggranta reasonable time to-in

of the judicial administrative district has approved a volunteers\stigatepossibleprior convictions before accepting a plea. If the
probation program established in the applicable coantyif the prior convictions are admitted by the defendant or proved by the
court decides that volunteer supervision under the progvdim state,he or she shall be subject to sentence un@9s62unless
likely benefit the person and the community and subject tarthe he or she establishes that beshe was pardoned on grounds of
itationsunder sub(3), the court may withhold sentence or judginnocence for any crime necessary to constitute him or her a re
mentof conviction and order that the person be placed with thzgateror a persistent repeatefn official report of the B.1. or
volunteersin probation program. Except as provided in ¢8p. any other governmental agency of the United Statesf tis or

the order shall provide angonditions that the court determinesany other state shall be prima facie evidence of any conviction or
arereasonable and appropriaed may include, but need not besentencetherein reported. Any sentence mported shall be

limited to, one or more of the following: deemedprima facie to have bedully served in actual_ confinre
(a) A directive to a volunteer to provide one or more of the fol"€ntor to have been served for such pewbdme as is shown
lowing functions for the defendant: or is consistent with the report. The court shall take judicial notice

of the statutes of the United States and forsigtes in determin

1. Role model. ing whether the prior conviction was farfelony or a misdemean

2. Informal counseling. or.

3. General monitoring. (2) In every case of sentence unde®39.62 the sentence

4. Monitoring of conditions set by the court. shallbe imposed for thpresent conviction, but if the court iRdi

(b) Any requirement that the coumiay impose under 873.09 catesin passingsentence how much thereof is imposed because
(19), (1x), (4) and(7m). thedefendant is a repeatérshall not constitute reversible error

(2) APPROVAL OF PROGRAMS. In each judicial administrative butthe combined terms shall be construed as a single sentence for

district under s757.6Q thechief judge of the district may approveth® present conviction.

: : : B [0 History: 1993 a. 289
volunteersin probation programs established in the distioct This section does not authorize two sentences for one citage v Upchurch,

placementsinder this section. 101Wis. 2d 329305 N.W2d 57(1981).
(3) Sratus. A defendanwho is placed with a volunteers in = Because s. 939.62 authorizes penalty enhancement only when the maximum un

: ; : . derlyingsentence is imposed, the enhancement portion of a sub—-maxsiemtemce
probatlonprogramunder SUb(l) 1S SUbJeCt to the conditions se asvacated as an abuse of sentencing discrettate vHarris,119 Ws. 2d 612

by the court. The defendant is not on probation und&78509 350 N.w2d 633(1984).
and973.10and the department is not responsible for supervisingh report under sub. (1) must contain critically relevant factdter to support

him or her A court may place a defendant under §fipprior to penﬁlty(;nhanfcemen}.d StateRarg 119 Wis. 2|t|j 651350 l\é.WZd 64dO(1984)M |
. X . B T t idati \( tion is di . Sk
convictiononly if a deferred prosecution agreement is reached 15gwie, 2d 494465 NWad 400(1001), o o cHSSe el

ders.971.40 Inthat case, the person is subject to the conditionsvo amendment to a ctging document to add a repeater allegation may be made
setby the court under this section and the conditions providedaffgrarraignment and acceptance of any plea. Stafartin, 162 Ws. 2d 883470

N.W.2d 900(1991).
the agreement. A post-plea amendment of a repeater allegation in giolgadocument that mea

(4) Term. The court shall set the length of the ordelnich  ningfully changes the basis arhich possible punishment can be assessed is barred.
may not exceed 2 years unless extended pursuant to a hearingi#f"- Wilks, 165 Ws. 2d 102477 N.W2d 632(Ct. App. 1991).

- . guilty plea withouta specific admission to repeater allegations is ndiceift
dersub.(5). When the defendant has satisfied the Condmonstg stablish the facts necessary to impose the repeater penalty enBatesZim-

the order the court shall dischge the defendant and dismiss thénermann185 Wis. 2d 549518 N.W2d 303(Ct. App. 1994).
chargeagainst the defendant itjudgment of conviction was not Whena defendant does not admit to habitual criminality when entering a no contest
reviouslyentered plea, the state must prove the alleged repeater status beygasbaableloubt. State

p Yy : ) v. Theriault,187 Ws. 2d 125522 N.W2d 254(Ct. App. 1994).

(5) FaILURE TO CcOMPLY WITH ORDER. (@) If the defendantis-al  Fora repeater enhancer to apphe prior conviction must be alleged prior to the
Iegedto have violated theonditions of an order under Sl(ﬂl) entryof a plea, but an error in tiformation regarding the penalty may be corrected

! . . ! whenan amendment will caus® prejudice. State Gerard,189 Ws. 2d 505525

the court may hold a hearing regarding the allegations. The coyi}.2d718(1995).
shall notify the defendant at least 7 days prior to holding any suclproofof repeater status must be made prior to sentencing. Judicial notice of prior

ing. i i convictionsat a postconviction hearing was improp&tate vKoeppen195 Ws.
hearing. At the hearing, the defendant has the right to eatteof a7 36 N Wiod 386(Cr. App. 1008

foIIowmg. Gerard is not limited to clerical errors. If the information correctly alleges a defen
1. Counsel. dant'srepeater status, a post—-arraignment amendment to the information does not
2 . il violate this section as long as it does ndeef the suiciency of the notice to the
. Remain silent. defendantoncerning his or her repeater status. StaBampbell201 Ws. 2d 777
3. Present and cross—-examine witnesses. 549N.W.2d 501(Ct. App. 1996). _ ,
. Therequirements for establishing prioferises in s. 973.12 are not applicable to
4. Have the hearing recorded by a court reporter the penalty enhancement provisions undes. 341 to 349, including drunk driving

H o offensesunder s. 346.65 (2) or operating after revocatiéenses under 343.44 (2).
(b) The court may extend the period of supervision fofoup gZErEaeR S 508 Wi 4 90556 N W2d 737(1996) and State Bpaeth?06
45 days to accommodate a hearing under this subsection.  wis. 2d 134556 N.w2d 728(1996).

(c) Failure of the defendant to appeara hearing under this Sub.(1) does not require that the perinidncarceration under s. 939.62 (2) must

. ; . i bealleged in the chging document. State Bquires211 Ws. 2d 873565 N.Ww2d
subsectiortolls the running of the period of supervision. 309(Ct. App. 1997).

(d) If the court finds that the violation occurred, it may impose Whenthe record established that tefendant fully understood the nature of the

; 4 atechage against him, the defendantb contest plea to the information, which
asentence, revise the conditions of the order or allow the ordeﬁ%ﬁgedhe defendant as a repeater on all counts, constituted an admission under s.

continue. 973.12. State.\Liebnitz,231 Ws. 2d 272603 N.W2d 208(1999).
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fSub-t(l) gftoesl not prohi?itfdefeindants from :;\gtreeing, r%fg a%raignmfntt angderit'iywhich the victim was a child, is employed by an educational
Or a not guilty plea as part of a plea agreement, to amei cuments to a H H Pt
repeaterallegations. State. WPeterson, 2001 WI App 22047 Wis. 2d 871 634 agency‘the clerk ofthe court in which such conviction occurred
N.W.2d 893 shall promptly forward to the state superintendg record of

Althoughthe information itself failed to contain §iafent detail to provide proper conviction.
noticeof a repeater allegation in compliance with sketute an@erard, a certifie _ . .
copy of the defendarg’prior convictions, provided at a change of plea hearinggd (3) It a conviction under sul2) is reversed, set aside orva
theA defect. ts;_ta(tje.\Fleld?, 2001 W(', App 2t9?49 WS{' 2d 292%38 N.\(/thZd 897  catedthe clerk ofthe court shall promptly forward to the state su

n uncertified copy of a prior judgment of conviction may be used to prove-a c ; i : e

victeddefendans status as a habitual crimindlhe rules of evidence do not applyoﬂer'ntendena (,:ert'flcate stating that the conviction has besen
to documents déred during a circuit coug’presentence determination of whetheversed, set aside or vacated.
aqualifying prior conviction exists. The state ltias burden of proof and musterf History: 1991 a. 421995 a. 271997 a. 2735.
proof beyond a reasonable doubt of the conviction. St&awnders, 2002 WI 107,
_ Wis.2d ___ 649 N.W2d 263 . -

The admissibility of evidence proving prior convictions can be waived when t9/ 3.14 Sen_ter_‘ce to house of correction. (1) In addition
prosecutiorsubmits documentary evidence that on its facificient to show that  to the authority irss.302.18and303.18 prisoners sentenced to

the defendant was @epeater State vEdwards, 2002 WI App 66, 251isv2d i :
BAON W od BT P i acounty jail may be transferred by the stiedfa house of correc
tion without court approval.

973.125 Notice of lifetime supervision for serious sex (2) Prisonersconfined inthe house of correction may be trans
offenders. (1) Whenever a prosecutor decides to seek lifetinferred by the superintendent of the house of correction to the
supervisionunder s939.6150f a person chgedwith a serious countyjail without court approval.

sexoffense specified in £39.615 (1) (b) 1.the prosecutor shall,  (3) A prisoner sentenced to a county jail or the hoofse
atany time before or at arraignment and befmeeptance of any correctionbeingheld in a county jail awaiting trial on another
plea,state in the complaint, indictment or information or amengnargeshallbe deemed to be serving the county jail or house of

mentsto the complaint, indictment or information that the-procorrectionsentence and shall be given credit on the sentence as
secutionwill seek to have the person placed on lifetime SsupeNgrovidedin s.302.430r 303.19

sion under s939.615 History: 1977 c. 1261989 a. 31
(2) Whenevera prosecutor decides to seek lifetimeervi
sionunder s939.6150f a person chged with a serious sex-of 973.15 Sentence, terms, escapes. (1) Except as provided
fensespecified in $939.615 (1) (b) 2.the prosecutor shall, at anyin s.973.032 all sentences to thei¥¢onsin state prisons sha#
time before or at arraignment and before acceptance agblaay for one year or moreExcept as otherwise provided in this section,
do all of the following: all sentences commence at noon on the dagfence, but time
(a) State irthe complaint, indictment or information or amendwhich elapses after sentence while the convictédnaer is at
mentsto the complaint, indictment or information that the-prdargeon bail shalhot be computed as any part of the term of im
secutionwill seek to have the person placed on lifetime superyrisonment.
sion under $939.615 (2) (a) Except as provideih par (b), the court may impose
(b) Allege in the complaint that the violatievith which the asmany sentences as there are convictions and may provide that
personis chaged is a serious sexfefise under £39.615 (1) (b) anysuch sentence be concurrent with or consectdiagy other
becaus®ne of the purposes for the conduct constitutingile-  sentencémposed at the same time or previously
tion was for the persos’sexual arousal or gratification. (b) The court may not impose a sentence to the intensive sanc
(3) Beforeaccepting a plea, the court mapon motion of the tions program consecutive to any other sentence. The court may
district attorney grant a reasonable time to investigate wheth@btimpose a sentence to the intensaactions program coneur
lifetime supervision may be necessary for a defendawhether rentwith asentence imposing imprisonment, except that the court
oneof the purposes for the conduct constituting a violation witay impose a sentence to the program concurrent with an im
which a defendant is chged wasfor the defendarg’sexual arous posedand stayed imprisonment sentence or with a pssoitence
al or gratification. for which the dfender has been released on extended supervision
History: 1997 a. 275 or parole. The court may impose concurrent intensive sanctions
programsentences. The court may impose an intensive sanctions
rogramsentence concurrent to probation. The court may impose
Ksentence for an escaftem a sentence to the intensive sanc

973.13 Excessive sentence, errors cured. In anycase
wherethe courimposes a maximum penalty in excess of that a
thorizedby law such excess shall be void and the sentence s : . :
be valid only to theextent of the maximum term authorized b ion: B?gggm concurrent with the sentence to the interszine
statuteand shall stand commuted without further proceedings. o ) _

This section caps the length of a sentence reduced thextiydoes not address ~ (2M) (@) Definitions. In this subsection:
otheraspects or conditions of sentencing. The sentencingmayrtesentence the 1. “Determinate sentence” means a bifurcated sentence im
defendantf th t i itted by the.lzBtate vHoll 202 Wis. : ; ) .
20 695 551 N W2d 841(Ct App. 1008). e YHOToNa > posedunder s973.010r a life sentence under which a person is

This section commands that all sentences in excess of that authorized iy laveligible for release to extendedipervision under 973.014 (19)
declaredvoid, including the repeater portion of a sentence. Prior postconviction W(%l) 1.0r2
tionsthat failed to challenge the validity of the sentencaatdar seeking relief from ' '

faulty repeater sentences. StatElowers221 Ws. 2d 20586 N.W2d 175(Ct. App. 2. “Indeterminate sentence” means a sentence to ibeowW/
1998). ; ; i
To allow theimposition of an unauthorized criminal penalty on the basis of waivgJn state prlsons. other than one of the following:
ignoresthe dictate of this section to alleviate mhximum penalties imposed in-ex a. A determinate sentence.
cessof that prescribed by lawState vHanson, 2001 WI 7@44 Ws. 2d 405628 . . ..
N.W.2d 759 b. A sentence under which the person is not eligible for re
leaseon parole under ©€39.62 (2m) (cpr973.014 (1) (c)
973.135 Courts to report convictions to the state  su- 3. “Period of confinement in prison,” with respéctany sen
perintendent of public instruction. (1) In this section: tenceto the Wsconsin state prisons, means any time during which
(a) “Educational agency” has the meaning given 15.31 aperson is incarcerated under that sentence, including any exten
(1) (b). sionsimposed under 802.11 (3),302.113 (3) or302.114 (3)and
(b) “State superintendent” means the state superintendengoy period of confinement in prison requiredde served under
public instruction. s.302.11 (7) (am)302.113 (9) (am) or302.114 (9) (am)

(2) If acourt determines that a person convicted of a crime (b) Determinate sentences imposed to run concurrent with or
specifiedin ch.948 includinga crime specified in €48.015a consecutive to determinate sentences. 1. If a court provides that
felony for whichthe maximum term of imprisonment is at least & determinate sentence is to run concurrent with another determi
years Ath degree sexual assault unde€¥4€.225 (3mjpr a crime natesentence, the person sentenced shall serve the periods of con
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finementin prison under the sentences concurrently antethes mitted beforeDecember 31, 1999, but confined in a federal-insti
of extended supervision under the sentences concurrently  tution or an institution in another state.

2. If a court provides that a determinate sentence is to run con (7) If a convicted dénder escapes, the time during which he
secutiveto another determinate sentence, the person sentenoeshe is unlawfully at lgie after escape shall not be computed as
shall serve the periods of confineméntprison under the sen serviceof the sentence.

tence&onsecutively and the terms of extended SuperViSiOI‘l Under(S) (a) The Sentencing court may Stay execution of a sentence

the sentences consecutively and in the order in which the sgRimprisonment or to the intensive sanctions program only:
tenceshave been pronounced. 1. For legal cause;

(c) Determinate sentences imposed to run concurrent with or
consecutive to indeterminate sentences. 1. If a court provides that 2. Under s973.09 (1) (3)or
adeterminate sentence is to run concurrent with an indeterminate 3 For not more than 60 days.
sentencethe person sentenced shall serve the period of cenfine (b) If a court sentences a person und€78.03 (5) (b)this
mentin prison under the determinate sentence concurrent with gtdsectiorapplies only to the first period of imprisonment.
periodof confinement in prison under the indeterminate sentencéfistory: 1973 c. 991977 c. 347353 447, 1981 c. 50292 1983a. 528 1989

fai : . 31,85, 1991 a. 391993 a. 791995 a. 3901997 a. 2832001 a. 109
andthe term of extendestipervision under the determinate-serf Judicial Council Note, 1981:Sub. (2) has been simplified to allow a couripin

tenceconcurrent with the parole portion of the indeterminate segbsinga criminal sentence, to order that it be concurrent with or consecutive to any
tence. othersentence imposed at the same time or previouihe prior statute, although

. . . lengthier andnorecomplicated, failed to achieve its apparent purpose of allowing
2. If a court provides that a determinate sentence is to run Cghsecutivesentencing in situations involving probation and parole revocations, es

secutiveto an indeterminate sentence, the person sentenced sztzae%ssitlcé%aeBDrinkwa:gt \‘Bta7t$!§3/a starzl% 28%%7)5):8 G_U%tog -\/Stastg%a Wzsd

i ; ; ; i ; Bruneau.\State, s. ; Smith vState s.
servethe period of conflﬂemen_rhé)n?on L]inder_the Qeterm:jnateeso(lgm); and Donaldson Gtate93 Ws. 2d 306(1980).
senﬁenc&onsecutlve to the period of confinemenprison under Thisrevision allows sentencés be made consecutive to any previously or simul
theindeterminate sentence. taneouslyimposed sentence, without regard to whether flemdér is “then serving”

: ; : such sentence, is subject to parole revocation proceedings, or has received a new sen
(d) Indeter minate sentences Imposed to run concurrent with or tence between the time of an escape and a return to a state fabitityevised statute

COI’]S@CUtiVE to determinate sentences. 1. If a court pI’OVideS tha.t alsogoverns the sentencing of probationers by virtue ottbes-references in ss.
anindeterminate sentence is to run concurrent with a determin@t@09(1) (a) and 973.10 (2) (2). [Bill 341-A]

; i Judicial Council Note, 1981:Sub. (8)has been added to specify the circumstances
sentencethe person sentenced shall serve the period of Cenf'@l derwhich execution of a sentence of imprisonment may be stayed(apPesfer

mentin prison under the indeterminate sentence concurrent Witdeshe rule of Reinex.\State, 51 Vg. 152 (1881) and @tonv. State28 Ws. 2d
the period ofconfinement in prison under the determinate sef36 (1965), wherebgxecution can be stayed for “legal cause”, such as during the

; i i pendencyof an appeal. Pafb) cross-references the probation statute. (B&s new
tenceand the parOIe portion of the indeterminate senteoneur t allows the court to delay the commencement of a sentence for up to 60 days. The

rentwith the term of extended supervision required under the d@sconsinsupreme court recently held that courts have no authority to stay execution
terminatesentence. of a sentence of imprisonment in the absence of such a stgtuergion or legal

2 I t ides that indet inat t is t cause. State vBraun,100 Ws. 2d 77(1981). [Bill 736-A]
- Ira court provides that an inaeterminate senténce IS 10 ruiy, o5 973.15 (2) and (3), a court may imposeitence consecutive to an out—

consecutiveo a determinate sentence, the person senteshedid of-statesentence. State Yoy, 125 Wis. 2d 216371 N.W2d 386(Ct. App. 1985).
servethe period of confinement in prison under ih@eterminate A sentencingourt has authority to stay a sentence and order it be served consecu

i i i P i tive to a ss. 345.47 and 973.07 commitment for failure to pay fine and penalty assess
fﬁ:&%?gﬁﬂ;?gﬁgrﬁé%ége period of confineménprison under ment. State vStrohbeenl147 Ws. 2d 566433 N.W2d 288(Ct. App. 1988).

> - . An adult sentence cannot run consecutive to a juvenile disposition. .St@eds,
(e) Revocation in multiple sentence cases. If a person is serv  173Wis. 2d 129496 N.W2d 144(Ct. App. 1992).
ing concurrent determinate sentences and extended Supervisicgﬂigesentence of a defendant convicted of committing a crime while committed un

. . . - . a prior not guilty by reason of mental incompetence commitment under s. 971.17
revokedin each case, or if a person is serving a determinate s eéynot beserved concurrent with the commitment. Sta®zulczewski209 Wis.

tence concurrent with an indeterminate sentence and both ex1, 561 N.w2d 781(Ct. App. 1997).
tendedsupervision and parole are revoked, the person shall cor court may not order a prison sentence consecutive to an s. 971.17 commitment.

i ] i i i sentence can only be imposed concurrent or consetugvether sentence. State
currently serve any periods of confinement in prison requwé@_ﬂHam 211 Wis, 2d 584568 N.W2d 307(Ct. App. 1997)

underthose sentences undeB82.11 (7) (am)302.11.3 (9) (am) The power under sub. (2) to impose consecutive sentencesalogmnt authority
or 302.114 (9) (am) to impose a sentence to be served consecutively to jail time being served as a condi
NOTE: Sub. (2m) is ceated eff. 2-1-03 b001 Wis. Act 109 tion of probation. State Wloran,214 Ws. 2d 383571 N.W2d 454(Ct. App. 1997).
. . . A commitment under s. 971.17 is legal cause under s. 973.15 (8) to stay-the sen
(3) Courtsmay Impose sentences to be servedtiole or in tenceof a defendant who commits a crime while servingctramitment. Whether
partconcurrently with a sentence be|ng served or to be servedoistay the sentence while the commitment isfiectr to begin the sentence imme

ittt inatity it diatelyis within the sentencing coustdiscretion. State $zulczewski216 Ws. 2d
afederal institution or an institution of another state. 494,574 N.\W2d 660(1998).

(4) Whena court orders a sentence to thisdinsin state pris  Sub. (2) authorizes a trial court to impose a sentence consecutive to a previously
onsto be served in whole or in part concurrently witseatence imposedsentence upon revocation of parole on that sentence. Prior revocatien of pa

: . PO .~ ... ..roleon the earlier sentence is not required before a consecutive sentenceisnay be
beingserved or to be served in a federal institution or an institutigiky. state vCole, 2000 Wi App 52233 Ws. 2d 577608 N.W2d 432

of another state: Thata sentence begins at noon under subwgk)not relevant to a double jeopardy

. i analysisin regard to a sentence pronounced in the morning and then corrected and
(a) The court shall order the department to immediaitétym lengthenedhe same afternoon before the judgment was entered into the record. State

the appropriate authorities in the jurisdiction where the prior sew Burt, 2000 Wi App 126237 Ws. 2d 610614 N.W2d 42
tenceis to be served that the convicteteofieris presently avail Doublejeopardy prevents a court that, under a mistaken view of thefaered

. . avalid concurrent sentené®m 3 months later revising the sentence to be a consecu
ableto commence or resume serving that sentence; and tive sentence. State Willett, 2000 W1 App 212238 Ws. 2d 621618 N.W2d 881

(b) The trial and commitment records required und@v3.08 Overcrowdingdoes not constitute legal cause under sub. (8Y@ajtty. Gen.165
shallbe delivered immediately to the warden or superintendent of
the Wisconsin institution designated as the receptiemter to re  973.155 Sentence credit. (1) (a) A convicted dénder
ceivethe convicted dénderwhen he or she becomes available tshallbe given credit toward the service of his or her sentence for
Wisconsinauthorities. all days spent in custody in connection with the course of conduct

(5) A convicted diender who is made availatie another ju  for which sentence was imposed. As used in this subsectien, “ac
risdiction under ch976 or in any other lawfumanner shall be tual days spent in custody” includes, without limitation by-enu
creditedwith service of his or her atonsin sentence or commit Meration.confinement related to anfefise for which the &nder

mentunder the terms of §73.155for the duration of custody in iS ultimately sentenced, or for any otfsentence arising out of the
the other jurisdiction. samecourse of conduct, which occurs:

(6) Sections302.11and304.06are applicable to an inmate 1. While the diender is awaiting trial;
servinga sentence to thei¥¢onsin state prisons for a crime com 2. While the dender is being tried; and
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3. While the ofender is awaiting imposition of sentence aftefo the date of the filing of the juvenile petition. Stat®aker 179 Ws. 2d 655508
trial N.W.2d 40 (Ct. App. 1993).

! . . . Thedefinition of “custody” in s. 946.42 (1) (a) is used to determihether a per

(b) The categories in pggr) include custody of the convicted son is in custody for sentence credit purposes. Stsevelin204 Ws. 2d 127554

offender which is in wholer in part the result of a probation -ex N-W.2d521(Ct. App. 1996).

i A person confined on a probation revocation or change in intensive sanctions due
tendedsuperV|S|on or parole hold undeB62.113 (Sm) 302.114 to an arrest for a subsequent crime is not entitled to credit under sub. (1) against the

(8m), 304.06 (3) or 973.10 (2)placed upon the person for thesentencdor the subsequent crime although the confinement was triggered by the sub
samecourse of conduct as that resulting in the new convictionseguentrime. State.vAbbott,207 Ws. 2d 621558 N.W2d 927(Ct. App.1996).
. " ub.(1) (a) provides sentence credit only for custody connected to thgestiar
(2) After the Imposition of sentence, the court Sh_a” make aﬂmsichthe custody resulted from.irffie served as the result of a bail jumping gear
entera specific finding of the number of days for whggntence wasnot credited against a sentence for sexual assault, althougiiltbendition vie
creditis to be granted, which finding shall be included in the{ud i%"(gasA'” ‘hfgsg‘%“a' assault case. St#leiersdorf208 Ws. 2d 492561 N.w2d
9 ’ ; ; . App. .
mentof conviction. In the case of revocation of probation; X \yhena defendant is unable to satisfy cash—bail requirements on 2 or more unre

tendedsupervision or parole, the department, if the hearing lisedchages, the defendant is entitled fo sentence credit on botgeshalowever

waived. or the division of hearings and appeals in the departmef e defendant is committed following a finding of not guilty by reason of mental
! efecton onechage, there will be no sentence credit from the commitment against

of administration, in thease of a hearing, shall make such a-find sentence upon conviction on another of thegimes the confinement after the
ing, which shall be included in the revocation order commitments solely the result of the commitment. Statelar; 211 Wis. 2d 584
) . . . 568N.W.2d 307(Ct. App. 1997).
(3) Thecredit provided in sul{1) shall be computed as if the ™ an 15 yeamid on juvenile aftercare parole who was returned to juvenile detention
convictedoffender had served such tinmethe institution to which becausehe parole was revoked pending sentencing after pleading guilty to an adult
crimewas eligible for sentence credit for the time spent in juvenile detention prior to
heor she has been sentenced. _ sentencing, State vThompson225 Ws. 2d 578593 N.W2d 875(Ct. App. 1999).
(4) The credit provided in sulfl) shall include earned good Whena sentence has been withheld and probation imposed, sub. (2) gives the court
i i H exclusiveauthority to determine sentence credit in imposing a postprobatien sen
time for.those Inmates SUbJeCt 1d362.43 303.07 (3)_or 30.3'19 tence. A person subject to electronic monitoring, but not locked in the home at night,
_(3_) serving sentences of one year or less anq confined in a co ot in custody and not entitled to sentence cr&fite vOlson,226 Ws. 2d 457
jail, house of correction or county reforestation camp. 595N.W.2d 460(Ct. App. 1999). B )
. . . . “Courseof conduct” in sub. (1) (a) means the spedifit for which the defendant
(5) If this section has not been applied at sentencing to afiyentenced. As such a defendant was not entitled to sentence credit on a later im
personwho is in custody or tany person who is on probation; ex posedsentence for time already senausentences arising from the same criminal
i it isodeput different criminal acts. State Tuescher226 Ws. 2d 465595 N.w2d
tende&uper_wsmn or _parole, the person may petition the depﬁwn_ App. 1999).
mentto be given credit under this section. Upon proper vefifica pretrialconfinement on a dismissed ajathat is read in at sentencing relates to
tion of the facts alleged in the petition, this section shadlggdied an offense for which the éénder is ultimately sentenced, entitlitige ofender to
. ’ . sentenceredit. State MFloyd, 2000 WI 14232 Wis. 2d 767606 N.W2d 155
re.troactlvelyto the Person- If the erartment IS unabldqtﬂ For sentence credit purposes, afenflers status constitutes custody whenever the
mine whether credit should be given, or otherwise refuses offenderis subject to an escape daparfor leaving that status. StatéMagnuson,
awardretroactive credit, the person may petition the sentenci Se\i\tlclzf}e?ggrz\;vcs:laﬁ?] Aflt?r%%%IN(:'YeVgi?va?gn the defendant has already received the
courtfor relief. This subsection applies to any person, regardlgg ecreditagainst a prior sentence that the defendant has already served.. State v
of the date he or she was sentenced. Jackson2000 W1 App 41233 Wis. 2d 231607 N.Ww2d 338

. . . a multiple count conviction, wheame sentence is imposed and another stayed,
(6) A defendant aggrieved by a determination by a court Un%%llgllicablesemence credit must be applied to the first imposed sentence, .State v

this section may appeal in accordance witBG9.30 Wolfe, 2001 WI App 66242 Ws. 2d 426625 N.W2d 655

History: 1977 c. 3531979 c. 1541983 a. 377528 1987 a403s.256 1989 a. Sentenceredit is not to be granted for time spent on electronic monitoring. State
T T 8198724035.256 1989a. 70} Simpson vSchwarz, 2002 W1 App 250 Ws. 2d 214640 N.W2d 527

Cros’s Refeence: See also DOC 302.28Wis. adm. code. A person who was unable to seaseentence upon being informed by the jailer that

’ : o : . ) . thejail was overcrowded and that he shodtlirn at a later date was absent from the
Thetrial court did not abuse its discretion duriggentencing when it refused to ;; Jthrough no fault of his own and entitled to sentexreglit for the period between

give the defendant credit for time served on an unrelated conviction that was voi 1 fyle B A
Statev. Allison, 99 Wis. 2d 393298 N.W2d 286(Ct. App. 1980). dfgg;\t‘ﬁ e S e g ey Was admitted. Stafeewtc),

This sectiorgrants credit for each day in custody regardless of the basis for con ;.. ; A .
finementas long as it is connected to thfenge for which sentence is imposed. State Jail credit may not be granted if it is not provided for by statdteAtty. Gen. 102

v. Gilbert, 115 Ws. 2d 371340 N.w2d 51 (1983). SentenceCredit: More Than Just Math. White. i$MLaw Oct. 1991.
Whenthe intended sentence was valid, but the judge did not follow the procedures X . . .
underthis section, the appropriate remedy was to modify the sentence to confor@#3.16  Time out. If an order or judgment releasing a prisoner

to the requirements of this section. Statélker, 117 Ws. 2d 579345 N.W2d 413 on habeas corpus is reversed, the time dusihigh the prisoner

(1984). - ’ .
“Custody” must result from the occurrence of a legal evericess, or authority Wi?sat liberty thereunder shall not be counted as part of the prison

thatoccasions, ois related to, confinement on a afrafor which the accused is ulti  €1'S term.

matelysentenced. State®@emars119Wis. 2d 19349 N.W2d 708(Ct. App. 1984). History: 1993 a. 486

Whenan ofendercommitted robbery and 24 hours later fled from dicerf the

offenderwas not entitled to credit toward the robbery sentence for time served u : : s ;
the sentence for fleeing anfifer. State vGavigan, 122 Wis. 2d 389362 N.w2d ng%r&l? ‘JUdgmem against a corporation or limited i -

162(Ct. App. 1984). ability company . (1) If a corporation or limited liability com
Whena probationer is arrested for a 2nd crime and consequently begins sery@nyfails to appear within the time required by the summons, the

time for the first crimeno credit toward the 2nd sentence is required for time serv: i i iahili
nterhe fret sentonce, SrateReers 124 vio. 2 312569 N wod sooas). - defaultof such corporation or limited liabilityompany may be

No credit was due for time spent in a drug treatment facility as a condition of proﬁgcordEdand the chae a_ga-mSt it taken as true, and judgment
tion when the defendant was not in actual “custatyhe facility within the meaning  Shallbe rendered accordingly
cl)gtég.sectlon and s. 946.42. Stat€obb,135 Ws. 2d 181400 N.w2d 9(Ct. App. (2) Upon default of the defendant corporation or limited li
Creditunder this section is given on a day-to—day basis, which is not to be dupli@p”'w company or upon conviction, judgment for the amount of
tively credited to more than one consecutive sentence. SBeeticher144 Ws.  thefine shall be entered.

2d 86 423 N.w2d 533(1988). . . . . s
A defendant is nantitled to credit against a sentence for time spent under home (3) A judgment against a corporation or limited liability com

detention. State vPettis149 Ws. 2d 207441 N.W2d 247(Ct. App. 1989). See also Panyshall be collected in the same manner as in civil actions.
Statev. Swadley190 Wis. 2d 139526 N.W2d 778(Ct. App. 1994). History: 1993 a. 12,
A defendant is entitletb credit against a sentence for the period during which he

wasdenied admission to a counayl due to overcrowding; howevehe defendant : ; :
is not entitled to credit for timas of the date he was to have reported to jail to ser 73.18 Notice of rights to appeal and representation.

thesentence. State Riske,152 Ws. 2d 260448 N.W2d 260(Ct. App. 1989). 1) In this section, “postconviction reliefind “sentencing” have

Pre-sentenceredit must be applied to each of the concurrent terms to which ttee meanings ascribed in 809.30 (1)
cliggegryant is sentenced. Stat¥Vlard, 153 Ws. 2d 743452 N.W2d 158(Ct. App. (2) Thetrial judge shall personalipform the defendant at the
Outof state presentence confinement whiile defendant was on parole fronsw  tlme of sentencing ofhe right to seek postconviction relief and,

consinmay not becredited against subsequent reconfinementiseiisin for apa  if indigent, the right to the assistance of the state public defender

role violation. State vRohl,160 Ws. 2d 325466 N.W2d 208(Ct. App. 1991). 3) Bef di . h . di he iud
When a waiver of juvenile jurisdiction is granted, secure juvenile detention tim (3) Before adjourning the sentencing proceeding, the judge

is eligible for credit consideration under this section as if it were jail time, retroactigdall direct the defendant and defendartial counseto sign a
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form to be entered in the recoiiddicating that the lawyer has A defendant subject to a post-probation revocation sentence cannot use s. 809. 30

; e dsub. (1) (b) to raise issues that go the original judgment, but the defendant may
counseledhe defendant regarding the decision to seek pOStC@ﬁ(ea direct appeal from a subsequent judgment in order to fully litigate issues initial

viction relief, and that the defendant understands that a radticey raised by the resentencing. StatSeaccio, 2000 WI App 26240 Wis. 2d 95
intentto pursue postconviction relief must be filed in the trial cougg2 N.w2d 449

P : ; Underthe facts of the case, information presented to the court that had a direct bear
within 20 days after sentencing for that right to be preserved. ing on the length of the sentence that proved to be incorrect was a “new factor” war

(4) Thejudge shall direct the defendantiounsel to confer ranting sentence modification. StatdNerton, 2001 W1 App 24548 Ws. 2d162

. J . N.W.2d 656
with the defendant before signing the form, during the proceedi circuit court has the inherent power to modify a previously imposed sentence

or as soon thereatfter as practicable, rmagtmake appropriate or afterthe sentence has commenced, but it may not reduce a sentence merely upon re
dersto allow the defendant to confer with counsel before beiffigctionor second thoughts. A court may do so on the lodsisw factors or when

: ; itconcludes its original sentence was unddysh or unconscionable. A cosrat
transferredo the state prison. The defendant shall be given a CQbr d view of facts known to the court at sentencing, or a reweighing of their-signifi

of the form. cancedoes not constitute a new factor for sentencing purposes but is mere reflection
(5) If the defendant desires to pursue postconviction reief, °F$esond thoughtsState vGrindemann, 2002 W1 App 106, _isk2d _548

. - . . * N.W.2d507.
defendant’drial counsel shall file thaotice required by €09.30 A circuit court should proceed in a fashion similar to that outlined in s. 974.06 (3)
(2) (b). whenit receives a motiorequesting sentence modification. Stat&sindemann,
History: Sup. Ct. Orderl23 Ws. 2d xi (1985). 2002WI App 106, ___ V6. 2d __548 N.W2d 507

Judicial Council Note, 1984:Sub. (2) is similar to prior s. 809.30 (1) (b). Subs. . .
(3) and (4) codify State. Argiz, 101 Ws. 2d 546305 N.W2d 124(1981).” Sub. (5) 973.195 Sentence adjustment. (1g) DeFINITION. In this

codifies trial counsek continuing duty to provide representation until appellat@ection,“applicable percentage” means 85% for a Class C to E fel
?fé‘;‘ss)e?;geg;‘g‘eerddgcgeg?mﬁ Ygg'é?‘o”ﬂate% Ws. 2d706 203 NW 2d 56 53y and 75% for a Class F to | felany _ _ .
(1r) CoNFINEMENTIN PRISON. (&) An inmate whds serving a

973.19 Motion to modify sentence. (1) (a) Apersorsen sentencémposed under €73.01for a crime other than a Class
tencedto imprisonment or the intensive sanctions prograor-or B felony may petition the sentenciogurt to adjust the sentence
dered to pay a fine who has not requested the preparation-of tifithe inmate has served at least the applicable percentage of the
scripts under $809.30(2) may, within 90 days after the sentenceterm of confinement irprison portion of the sentence. If an inmate
or order is entered, move the cournodify the sentence or theis subject to mor¢han one sentence imposed under this section,
amount of the fine. the sentences shalle treated individually for purposes of sen

(b) A person who has requested transcripts un@9%30 (2) tenceadjustment under this subsection.
may move for modification of a sentence or fimeder s809.30 (b) Any of the following is a ground for a petition under. par
@) (h). (ay

(2) Within 90 days after a motiaimder sub(1) (a)is filed, the 1. The inmates conduct, dbrts at and progress in rehabiita
courtshall enter an order either determining the motion or extertibn, or participatiorand progress in education, treatment, or other
ing the time for doing so by not more than 90 days for cause. correctionalprograms since he or she was sentenced.

(3) If an order determining a motion under s(. (a)is not 3. Achange in lavor procedure related to sentencing or fevo
enteredimely under sub(2), the motion shall be considered decationof extended supervisionfettive after the inmate was sen
niedand the clerk of the court shall immediately enter an order dencedthat would haveesulted in a shorter term of confinement

nying the motion. in prison or if the inmate was returned to prison upon revocation
(4) An appeal from an order determiningnation under sub. of extended supervision, a shorter period of confinement in prison
(1) (a)is governed by the procedure for civil appeals. uponrevocation, if the change had been applicable when the in

(5) By filing a motion under sulfl) (a)the defendant waives Mmatewas sentenced.
his or her right to filean appeal or postconviction motion under s. 4. The inmate is subject to a sentence of confinement in-anoth
809.30(2). er state or the inmate is the United States illegally and may be
History: Sup. Ct. Order123 Ws. 2d xiv (1985)1991 a. 39 N deported.
10l counel ot Lega T secton s pended s an xpedisdlema. . Sentence acfustment s othervise i the nterests of justic.
tion relief relates to the severity of the sentence. Itis not intended to alter the-substan(c) Upon receipt of petition filed under pafa), the sentenc

tive grounds for such reliednd it restores the time limits governing such motion§ng court may deny the petiticm hold the petition for further con
prior to the 1978 revision of the appellate rules.

This section will probably be most frequently useduilty plea cases, although sideration. If the qouholds_the petition for furthe_r con&deratlon,
it is not limited to such cases. Howeuethe defendant intends to withdraw a guilty the court shall notify the district attorney of the inmatgétition.

plea or file other postconviction motions, s. 809.30 (2) or 974.06 provides the apgfothe district attorney objects to adjustment of the inraateh
priateprocedure. Motions under this section should usually be filed by trial counfgl

without the need for transcripts or for appointment ofppellate public defender ncewithin 45 days of receiving notifica_tion under this para
A defendant must elect between the remedies provided by this seutien809.30 graph,the court shall deny the inmagejetition.

(2). Filing a motion under this section waives relief under s. 809.30 (2). Hawever ; : 1adi :
a defendant who has filed a notice of intent to pupmsgtconvictiorrelief under s. (d) If the sentence for whicthe inmate see&’adjustment is

809.30(2) (b) may invoke this remedy any time before transcripts are ordered unfor an ofense under £40.225 (2)or (3), 948.02 (2) or 948.08
ders. 809.302). If transcripts are required for prosecution of a motion under sugndthe district attorney does not objéstthe petition within 10

(1) (a), they should be sought un@&ER 71.032). g . o
Sub.(4) doesnot expand the scope of appellate revig¥e Order dective July days of receiving notice under péﬂ), the district attorney shall

1,1985] notify the the victim, as definednder s950.02 (4) of the in

Thetrial courts increase of the defendansentence based solely on “reflection” mate’spetition. The notice to the victishall include information

did not constitute a valid basis for modification of a sentence. There was no * ; i ; ;
factor” justifying a more severe sentence, a prerequisite for sentence reevalugﬁcmthesemence adjustment petition process under this subsection,

Scottv. Statep4 Wis. 2d 54 218 N.W2d 350(1974). including information on how to object to the inmatedetition.
A reduction in the maximum statutory penalty for derse is not a “new factor” If the victim objects to adjustment of the inmsitgentence within

justifying a postconviction motion to modify the sentence. Stakéegwood, 113 i istri i i

Wis. 2d 544 335 N.W2d 399(1983). 4551ays of thetr:jate ont wrt]milhdthe dtlﬁm'Ct agtiorn?_)t/_ received notice
Thereare two alternativeneans to seek modification of a sentence; proceeding uHnaerpac (C)_’ € CO!” sha en_y e_ mm epe_ '_'On' .

dersub. (1) (a) or (b).Under eithera motion must be first made in the trial court.  (e) Notwithstanding the confidentiality of victim address in

Statev. Norwood,161 Wis. 2d 676468 N.W2d 741(Ct. App. 1991). . ; fatri
Rehabilitationmay not be considered as a “new factor” for purposes of modifyi formationobtained under 802.113 (99) (g) 3.a district attorney

n . . . e .
analready imposedentence. State Kluck, 210 Ws. 2d 1,563 N.W2d 468(1997). Whois required to send notice to a victim under @gmay obtain
A “new factor” justifying sentence modification is a fact that is highly relevant bdtom the clerk of the circuit court victim address information that

notknown by the judge at the time of sentencing because it did not exist or-was e victim provided to the clerk under302.113 (99) (g) 3.
knowingly overlooked. The new factor must operate to frustrates¢iméencing . . .

courtsoriginal intent. State.Johnson210 Ws. 2d 197565 N.wad 191(Ct. App.  (f) If the sentencingourt receives no objection to sentence ad
1997). justmentfrom the district attorney under pée) or the victim un

A defendang sentence may be modified if there is some “new facRwst-sen ; ; ;
tencingconduct does not constituaenew factor State vScaccio, 2000 WI App 265, ,der pat (d) and the court determines that sentence adJUStment IS

240Wis. 2d 95622 N.W2d 449 in the public interest, the court may adjtrg inmates sentence
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asprovided under patg). The court shall include in the recordter the termination of probation, extended supervision or parole,
written reasons for angentence adjustment granted under thix if the defendant is not placed on probation, extended supervi
subsection. sionor parolerestitution ordered under this section is enforceable
(g) Except as provided under pém), the only sentence adjust in the same manner as a judgmen.t in a civil action by the victim
mentsthat a court may make under this subsection are as folloWyamedn theorder to receive restitution or enforced undei7é.

1. If the inmate is serving the term of confinement in prisotlgc’\t‘i(\feT Ebégﬁgf}gf;ﬁg:ﬁg?”age indicates the coect cross-refeence. Cor

portionof thesentence, a reduction in the term of confinement in (2) If a crime considered at sentencing resulted in damage to
prisonby the amount of time remainimg the term of confinement 45 or destruction of properte restitution order may require
in prison portion of the sentence, less up to 30 days, and a COll&tthe defendant:

spondingincrease in the term of extended supervision. h h ——— .
2. If the inmate is confined in prison upon revocation of ex (@) Return the property to the owner or.ov_vs S|gnee', or
tended supervision, a reduction in #mountof time remaining __ () If return of the property under p&a) is impossible, im
in the period of confinement in prison imposed upon revocatigifacticalor inadequate, pay the owner or owsalesignee the
lessup to 30 days, and a corresponding increase in the term of ©@aSonableepair or replacement cost or the greater of:

tendedsupervision. 1. The value of the property on the date of its damage, loss or
(h) 1. If the court adjusts a sentence under(gpon the basis destruction;or _
of a change in law or procedure as provided undefipas.and 2. The value of the property on the date of sentencing, less the

the total sentence length of the adjusted senténgeeater than valueof any part of theroperty returned, as of the date of its re
the maximum sentence length that théeatlercould have re turn. The value of retail merchandise shall be its retail value.
ceivedif the change in law or procedure had been applicable when(3) If a crimeconsidered at sentencing resulted in bodily-inju
the inmate was originally sentenced, the court may reduce tlyethe restitution order may require that the defendant do one or
lengthof the term of extended supervision so that the total senore of the following:
tencelength doesiot exceed the maximum sentence length that (3) pay an amount equal to the cost of necessary medical and
the offender could have received if the change in law or procedyggatedprofessional services and devices relating to physical, psy
hadbeen applicable when the inmate was originally sentence@hjatric and psychological care and treatment.

2. If the court adjusts a sentence under(ggon the basis of () pay an amount equal to the cost of necessary physical and
a change in law or procedure as provided unde(tpa8. andthe océu)patio);latherapy an(?rehabilitation. Y Py

adjustedterm of extended supervisia® greater than the maxi . - .
= (c) Reimburse the injured person for income lost as a result of
mum term of extended supervision that théentler coulchave acrime considered at sentencing.

receivedif the change in law or proceduhad been applicable L ) .
whenthe inmate was originally sentenced, the court may reduce(d) If the injured persos’sole employment at the time of the
the lengthof the term of extended supervision so that the term ¥ury was performing the duties of a homemajeay an amount
extendedsupervision doesot exceed the maximum term of ex sufficientto ensure thahe duties are continued until the person
tendedsupervision that the fender could haveeceived if the IS able to resume performance of the duties.

changen law orprocedure had been applicable when the inmate (4) If a crime considered at sentencing resuittedeath, the

wasoriginally sentenced. restitution order may also require that the defendant pay an
() An inmate may submit only one petition under this subsgdmountequal to the cost of necessary funeral and related services
tion for each sentence imposed unde¥73.01 unders.895.04 (5)
NOTE: This section is ceated eff. 2-1-03 b2001 Wis. Act 109 (4m) If the defendant violated 840.225 948.02 948.025
History: 2001 a. 109 948.05 948.06 948.070r 948.08and sub(3) (a)does not apply
o . . therestitution order may require that the defendant panasunt,
973.20 Restitution. (1g) In this section: notto exceed $10,000,y eql(}al to the cost of necessgry professional

(@) “Crime considered at sentencing” means any crime fggrvicesrelating to psychiatric and psychological care and-reat
which the defendant was convicted and any read—in crime. ment. The $10,000 limit under this subsection does not apply
(b) “Read-incrime” means any crime that is undleat or that the amount of anyestitution ordered under su@) or (5) for the
is dismissed apart of a plea agreement, that the defendant agreestof necessary professional services relating to psychiatric and
to be considered by the court at the time of senteraidghat the psychologicalcare and treatment.
court considers at the time of sentencing the defendant for the(s) |n any case, the restitution order may require that the
crime for which the defendant was convicted. defendantdo one or more of the following:

_(1r) Whenimposing sentence or ordering probation for any (a) pay all special damages, but not general damages, substan
crime, other than a crime involving conduct that constitutes dgatedby evidence in the record, which could be recovered in-a civ
mestic abuse under s. 813.12 (1) (a) §3.12 (1) (anmj)or | action against the defendant for his or her conduct in the com
968.075(1) (a) for which the defendant was convicted, the courfission of a crime considered at sentencing.
in addition to any other penalty authorized by,lakall order the (b) Payan amount equal to the income lost, and reasonable

defendanto make full or partial restitution under this section But-of-pockeexpenseincurred, by the person against whom a
anyvictim of a crime considered at sentencingfthe Victim is ¢ ime considered at sentencimgis committed resulting from the

deceasedyp his or her estate, unlebe court finds substantial Fea fjjiny"of chages or cooperating in the investigation and prosecu

sonnot to do so and states the reason on the record. When im of the crime
ing sentence or ordering probatifor a crime involving conduct ; ) .
thatconstitutes domestic abuse under s. 813.12 (1) (&1Bs12 (c) Reimburse any person or agency for amounts paid as re
(1) (am} or 968.075 (1) (ajor which thedefendant was convicted Wards for information leadingp the apprehension or successful
or that was considered at sentencing, the court, in additiamyto prosecutiorof the defendant for a crime for which the defendant

otherpenalty authorized by lawhall order the defendant to maké&Vasconvicted or to the apprehension or prosecution of the defend
full or partial restitution under this section to any victim of a crinfd'tfor & read-in crime. _ _

or, if the victim is deceased, to his or her estate, unless the courfd) If justice so requires, reimburse any insuserety orther
finds that imposing full or partial restitution will create an undu@ersonwho has compensated a victim for a loss otherwise com
hardshipon the defendarr victim and describes the undue hardPensableunder this section.

ship on the record. Restitution ordered under this section is a con(6) Any order under sul§5) (c)or(d) shall require that all res
dition of probation, extended supervision or parole served by ttitition to victims under the order be paid before restitution to oth
defendanfor a crime for which the defendant was convictaé..  er persons.
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(7) If the court orders thagstitution be paid to more than one (b) Exceptas provided in paftc), payments shall be applied
personthe court may direct the sequence in which payments éirst to satisfy the ordered restitution in full, therpty any fines
to be transferred under sufil) (a) If morethan one defendant or related payments under3¥.3.05 then to pay costs other than
is ordered to make paymentsth@ same person, the court may apattorneyfees and finally to reimburse county or state costs of legal
portion liability between the defendants or specify joint and severepresentation.
al liability. If the court specifies that 2 or more defendants are (c) If a defendant is subjettt more than one order under this
jointly and severally liable, the department or the cleskliom  section and the financial obligations under any order total $50 or
paymentsare made under sufil) (a)shall distribute any over |ess the department or the clerk of court, whichever is applicable
paymentsso that each defendant, as closely as possible, paysih@ersub.(11) (a) may pay these obligations first.
sameproportion of the ordered restitution. (13) (a) The court, in determining whether to order restitution

(8) Restitutionordered under this section does liroft orim-  andthe amount thereof, shall consider all of the following:
pair the right of a victim to suand recover damages from the 1 The amount of loss defed by any victim aa result of a
e ot Ml rstlon s 1ot considered atsentrcing.
no legal efect on the merits of a civil action. Any restitution made - _NeTinancial resources o .e © en ant
by payment or community service shall be sétagfainst any 3. The present and future earning ability of the defendant.
judgmentin favor of the victim in a civil action arisingut of the 4. The needs and earnimgility of the defendarg’ depen
factsor events which were the basis for the restitution. The codgnts.
trying the civil action shall hold a separate hearing to determine 5. Any other factors which the court deems appropriate.
the validity and amount of any sefaisserted by the defendant.  (p) The district attorney shall attempt to obtiom the victim

(9) (a) If a crime victim is paid an award under @9for any prior to sentencing information pertaining to the factor specified
loss arising out of a criminal act, the state is subrogated to timepar (a) 1. Law enforcement agencies, the departmenboke
rights of the victim to any restitution required by the court. Thtonsand any agency providing services underd&f shallex-
rights of the state are subordinate to the claims of victims whendfull cooperation and assistance to the district attorney in dis
havesufered a loss arising out of theferises or any transactioncharging this responsibility The department of justicghall
whichis part of the sameontinuous scheme of criminal activity providetechnical assistance to district attorneys in this regard and

(b) Whenrestitution is ordered, the court shall inquire to sedevelopmodel forms and procedures for collecting and eocu
if an award has been made undei9d9.and if the department of Mmentingthis information.
justice is subrogated to the cause of action undet%15 If the (c) The court, before imposing sentence or ordering probation,
restitutionordered is less than or equal to the aweder ch949,  shallinquire of the district attornerggarding the amount of resti
therestitution shall be paid only the general fund. If the restitu tution, if any, that the victim claims. The court shall give the
tion ordered is greater than the award unde®dB, the general defendanthe opportunity to stipulate to the restitution claimed by
fund shall receive an amount equal to #veard under cf949and thevictim and to present evidence andwaments on the factors
the balance shall be paid to the victim. specifiedin par (a). If the defendant stipulatés the restitution

(10) The court may require that restitutitre paid immediate claimedby the victim orif any restitution dispute can be fairly
ly, within a specified period or in specified installments. If thBeardat the sentencing proceeding, the court shall determine the
defendanis placed on probation or sentenced to imprisonme@’ountof restitution before imposing senterareordering proba
theend of a specified period shall not be later than the end of dif§- n other cases, the court may do any of the following:
periodof probation, extended supervision or parole. If the defend 1. Order restitutiorof amounts not in dispute as part of the
antis sentencetb the intensive sanctions program, the end ofsgntenceor probation order imposed and direct the appropriate
specifiedperiod shall not be later than the end of the sentence a@gencyto file a proposed restitution order with the court within 90
ders.973.032 (3) (a) daysthere_after_anq mail or deliver copies of the proposed order

(11) (a) Except as otherwise provided in this paragraipé, to the V|ct_|m, district attorn_e)defendant_ and defense counsel.
restitutionorder shall require the defendant to deliver the amount 2. Adjourn the sentencing proceeding for up to 60 gtesys
of money or property due as restitutiorthe department for trans ing .resolutlon of the amount of restitution by ttwurt, referee or
fer to the victim or other person to be compensatedregtitution arbitrator.
orderunder this section. If the defend@nnhot placed on proba 3. With the consent of the defendant, refer the disputed resti
tion or sentenced to prison, the court may order that restitutiontbi§on issues to aarbitrator acceptable to all parties, whose deter
paid to the clerk of court for transfer to the appropriate persominationof the amount of restitution shall be filed with the court
The court shall require the defendant to pay a sugehagual to within 60 days after the date of referral and incorporated into the
5% of the total amount of any restitution, costs and attofeey court's sentence or probation order

andany fines and related payments ordered undi&t305 (1o 4. Refer the disputed restitution issues tireuit court com
thedepartment or clerk of court for administrative expenses unggissioneror other appropriate referee, who shall conduct a hear
this section. ing on the matter and submit the record thereof, together with pro

(b) The department shall establislseparate account for eactposedfindings of fact and conclusions of late the court within
personin its custody or under its supervision ordered to make ré&) days of the date oéferral. Within 30 days after the referee’
titution for the collection and disbursement of funds. A portion d¢eport isfiled, the court shall determine the amount of restitution
each payment constitutethe surchaye for administrative ex onthe basis of theecord submitted by the referee and incorporate
pensesinder par(a). it into the sentence or probation order imposed. The judge may

(12) (a) If the court orders restitution in addition to the-pa)ﬂ're_c'[ that hearings under this subdivision b_e r_ecorded e_lther by
mentof fines, related payments unde©g3.05and costs under audiorecorder or by a court reporteh transcript is not required
5.973.06 it shall set the amount of fines, related payments aHglessordered by the judge.
costsin conjunction with the amount of restitution and issue a (14) At any hearing under sud.3), all of the followingapply:
singleorder signed by the judge, covering all of the payments. If (a) The burden of demonstrating by the preponderanteeof
the costs for legal representation byrvate attorney appointed evidence the amount of loss sustained by a victim as a oésult
unders.977.08are not established at the timeigfuance of the crime considered adentencing is on the victim. The district attor
order,the court may revise the order to include those costatra neyis not required to represent any victim unless the hearing is
time. held at or prior to the sentencing proceeding or the court so orders.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(11)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(11)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/949.15
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20949
https://docs.legis.wisconsin.gov/document/statutes/2001/973.032(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.05(1)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(11)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.05
https://docs.legis.wisconsin.gov/document/statutes/2001/973.06
https://docs.legis.wisconsin.gov/document/statutes/2001/977.08
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(12)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.05
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(11)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(13)(a)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/ch.%20950
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(13)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/973.20(13)

25 Updated 01-02Wis. Stats. Database SENTENCING 973.20

(b) The burden of demonstrating, by the preponderance of the thft«‘habtse?t?e Orft objection to a trﬁs:imtion Sumnvdnftt, nta dée,fent:ant hdas recei\éed

] . H acopy the trial court may assume that the amount Is not in dispute ana may ofrder res
eVIdenceIh_e fman,CIal resources of the defendéime, present and fitution on that basis. In such cases, the court need not make detailed findings under
fut_u_re earning ability of the defendant_and the needs and earn#g.(13) (c). State.\Szarkowitz157 Ws. 2d 740460 N.W2d 819(Ct. App. 1990).
ability of the defendarg’ dependents is on the defendant. TheuUndersub. (14) (b)the defendant has the burden déchg evidence concerning

ica i ability to pay When the defendant fails tofeff evidence, the trial court may order
defendanmay assert any defense that heloe could raise in a restitutionwithout making detailefindings as to sub. (13) (a) 1. to 4. StatS8aarke

civil action for the loss squght to be. compensated. ﬂ‘hgaan‘f witz, 157 Wis. 2d 740460 N.W2d 819(Ct. App. 1990).
the state public defender is not required to represenirafigent  Application of bail toward payment of restitution is not permitted. Sta@etna
defendanunless the hearing is held at or prior to the sentenciffyski, 166 Ws. 2d 700480 N.W2d 790(Ct. App. 1992).

&

i o i ; ; equiringa convicted defendant to deposit money for possible future counsellin
proceedlngthe defendant is incarcerated when the hea”ng ish ts<q3f vict?ms was impermissible. StatgHandIeyﬂyS Ws',). 2d 838496 N.w2d 9
or the court so orders. 725(Ct. App. 1993).

(c) The burden of demonstrating, by the preponderantteeof Restitution to a party with no relation on the record to the caf®nviction or

evidencesuch other matters as the court deems appropriate iéﬁﬁf‘fg&,’;f”mes improper State vMattes 175 Ws. 2d 572499 N.W2d 711 (Ct.

the party designated by the court, as justice requires. This section does not authorize restitution for non-pecuniary damages. .State v
(d) All parties interesteih the matter shall have an opportunitystowers.177 Ws. 2d 793503 N.w2d 8(Ct. App. 1993).

; positionof a restitution ordeafter commencement of the defendsuil sen
to be heard, personally or through counsel, to present evme%é@edid not constitute double jeopar@tate vPerry 181 Ws. 2d 43510 N.w2d

andto cross—examine witnesses called by other parties. The cowct. App. 1993).
arbitratoror referee shall conduct the proceeding so as sudo  Thetime period for determining restitution under sub. (13) (c) 2. is directoty
stantialjustice between the parties according to the rules of sifipndatory. State vPerry 181 Ws. 2d 43510 N.w2d 722(Ct. App. 1993).

: : ; Restitution for read—-in chges may be ordered without the defendapérsonal
stantive law and may waive the rules of practice, procec'urgdmissiorto the read-in chge. State \vCleaves181 Ws. 2d 73510 N.Ww2d 143

pleadingor evidence, except provisions relatingpvileged (ct. App. 1993).
communicationsand personal transactions communication  Sub.(1) imposes a mandatory duty on a court to providestitution; a sentence

i i iccibili not providing restitution is illegal and subject to amendment to provide restitution.
\S’)Vg;] gsd%:.edent or.men:a”y I_||| %?rsonto ?(?mISSIb(IjIIty underhs' Statev. Borst,181 Wis. 2d 1.8, 510 N.W2d 739(Ct. App. 1993).
: IScovery IS not available except 1or good cause s OwnRepaymento a police department of money used by the police to buy thargs

If the defendant is incarcerated, he or she may participate by telefendant is not authorized by this section. Stawans181 Ws. 2d 978512

phoneunder s807.13unless the court issues a writ or subpoeﬁ\a:/\l-Zd 259(Ct. App. 1994). y lowed. Statsisford. 186 Vs, 20 461
R i ntereston a restitution award is not allowed. Statelufford, s.
213|slt£%)é.a 1411%'1, 195? atgsséoo'l a 1621 1188 a. 39269 a. A restitution award for the repair or replacemewgt of a stolen or damaged item

Judicial Council Note, 1987:Sub. (1) allows restitution to be ordered althougrﬁ%mgg;nl%%t&?ezzag%%rggtﬁwzedoé(tgit ;}\gg‘ izgf)t.ermmed by thegtaev.

thedefendant is not placed on probation. It allows restitution to be made payable - o . AR )
the estate of a decegsed victirrrl). It requires restitution ordered to be a cgngition (ﬁa the absence of a specific objection at the time restitution is ordered, the trial court

probationor parole served by the defendant for therfe. Finallyit allows restitu M2y Proceed with the understanding that the defersdsifence is constructive stip
tion unpaid athe time probation or parole supervision terminates to be enforced {tionto the restitution, including the amount. Stateiopkins, 196 Ws. 2d 36538
thevictim as a judgment creditoSee 18 USC 3662 (a), (c) and (h). "W.2d 543 (Ct. App. 1995)}, . )
Sub. (2) is patterned on 18 USC 3663 (b) (1) and prior s. 973.09 (Lr), stats The expensesf fire—fighting and clean—up resulting from a crime could not be
A : - ' " _properlyawarded to the county as restitution because the county did not have a direct
Sub.(3) is patterned on 18 USC 3663 (b) (2). Paragraph (d) is patterreed O8(—:‘Iations,hip/vith the crime of record and was not a victim. Statgchmaling198
949.06(1) (b) 3., stats. Wis. 2d 757 543 N.W2d 555(Ct. App. 1995).
Sub. (4) is patterned on 18 USC 3663 (b) (3). ~ Arestitution order is untdcted by bankruptcy proceedings. Stat8weat202
Sub.(5) (a) and (b) is basemh prior s. 973.09 (8) (a) and (b), stats. A new provisioRis. 2d 366550 N.W2d 709(Ct. App. 1996).
allowsthe court to order restitution of income lost by the victim while participating \while a trial court may not, as part of a restitution grelesess general damages
in the investigation and prosecution of thieage. o thatcompensate a victim for such things as pain arférang, anguish, or humilia
Sub.(5) (c) is new It allows the court torder restitution of rewards paid for infor tion, it may award as special damages any specific expenditure tigtirepaid be

mationwhich helps solve or prosecute théeofe. causeof the crime. State Behnke203 Ws. 2d 43553 N.W2d 265(Ct. App. 1996).
Sub.(5) (d) carries forward the provision pfior s. 973.09 (1) (b), stats., allowing

restitutionto insurers, sureties, etc. Theterm “anydefense” in sub. (14) (b) does not mean all defenses available in a
Sub. (6) is based on 18 USC 3663 (e) (1). civil suit, but rather all defenses relating to the determination of loss sought to-be com

Sub.(7) is new It allows the court to direct the order of payment when there is mopensated.Therefore, the civil statute of limitations does not api8tate vSweat,
thanone victim, and to apportion liability when more than one defendant is order2@8 Wis. 2d 409561 N.W2d 695(1997).
to make restitution to the same person, or to specify joint and several liability =~ Whena defendant defraugople, reasonable attorney fees expended to recover

L (10) i ni ) lossesrom parties who are civilly or criminally liable may be awarded as restitution.
233 Eﬂ()))(:) tl’sa chsieod on8 liiircssggi g)g (1) (b) and (1) (¢), stats Statev. Anderson215 Ws. 2d 667 573 N.W2d 872(Ct. App. 1997)

' . priors. ' ! ' Thatsub.(12) (a) requires issuing a single order covering all fines, assessments,
Sub. (1) (b) is based on prior s. 973.09 (1m) (d), stats. costs, and restitution after a restitution hearing does not authorize the court to hold
Sub. (12) (a) is based on prior s. 973.09 (1m) (a), stats. open all other financial terms of a previously imposed sentence while restitution is
Sub. (12) (b) is based on prior s. 973.09 (1m) (c), stats. beingimposed. State WPerry215 Ws. 2d 690573 N.W2d 876(Ct. App. 1997).

Sub. (12) (c) is based on prior s. 973.09 (1m) (cm), stats. A governmental entity may be a “victim” under sub. (1r) entitled to collect restitu

Sub.(13) (a) is patterned on 18 USC 3664 (a). Prior s. 973.09 (1m) (a), stats., sfif: State vHoward-Hasting=218 Ws. 2d 152579 N.W2d 290(Ct. App. 1998).

larly required the court to consider the defendaalility to pay when determining >€€IS0 State \Ortiz, 2001 WI App 215247 Ws. 2d 836634 N.W2d 860

the amount of restitution. An order that a defendant liquidate his life insurance poligigisdraw funds from
Sub.(13)(b) is new It makes the district attorney primarily responsible for obtaind PENsion fund, and pay the proceeds to the victims of his embezzlement crime was

ing information relating to the amount of lossfeuéd by any crime victimLaw en ;i%;wby federal law Statev. Kenyon,225 Ws. 2d 657593 N.W2d 491(Ct. App.

forcementprobation and parole, and victim assistance agencies must cooperate
thedistrict attorney in this regard. The department of justice is directed to devep

ggﬂ?éfogms'\l%n%spg%e%rﬁlslfgr (l:gggct;glzifggss data. See legislative audit bu for the use of a vehicle that the employee had unrestricted personal use of, and for the
P y ' AP R ) ) ’ costsof recruiting and hiring a replacemédat the defendant that resulted from the
Sub.(13) (c) creates several optional procedures for resolving disputes over &igojoyee’sresignationand not from the theft. Statekolmgren229 Ws. 2d 358
amountof restitution without resort to a judicial evidentiary hearing as provided bygg N \W.2d 876(Ct. App. 1999).
prior s. 973.09 (1m) (b), stats. First, the defendant may stipulate to the district attoly gefendant is entitleth a hearing, although it may be informal, to challenge the
ney’s determination of the amount of victim loss, while reserving the right to seeleistencenf damage to the victim, as well as the amount of damage. If damage results
lower amount of restitution based on ability—to—pay factors. Second, the court M@yn a criminal episode in which the defendant played any part, the defendant is joint
hearthe dispute at the sentencing proceedingdjourn the matter for later hearing | and severally liable in restitution for the amountiamages State vMadlock,230
prior to imposingsentence. Third, the court may order restitution of items not-in digvis 24 324 602 N.w2d 104(Ct. App. 1999).
pute,referring disputed issues for subsequent resolution. Fourth, the court, with the oy restitution to be ordered, causal nexus between the crime and the disputed
consenbf the parties, may refer disputed restitution issues to an arbiwamse de  jamagds required. The defendamtictions must be the precipitating cause of the
terminationis final and binding. Fifth, the court may appoint a referestwluct  iniyry "and the harm must have resultesi the natural consequences of the actions.
fact-findinginto the disputed restitution issues, whose proposed findings must &%tev. Canady2000 WI App 87234 Ws. 2d 261610 N.W2d 147
presentedo the court within 60 days. ) Contributorynegligence may not be raised as a defense to restitution. State v
Sub.(14) (a) to (c) is based on 18 USC 3664 (d) and prior s. 973.09 (1m) (a), strisell, 2000 WI App 135237 Wis. 2d 384614 N.W2d 20
Sub.(14) (d) is new It is intended to allow restitution disputes to be heard in an Therewas no statutory authority for a restitution order that provided for payment
informal way so that parties may participatdestively without the need for legal from the defendard’prison earnings account, with the Department of Corrections to
counsel. Restitution hearingare not governed by the rules of evidence. State determinethe specific amount. StateBvans, 2000 W1 App 178238 Ws. 2d 41,
Pope, 107 Wis. 2d 726(Ct. App. 1982). [87 Act 398] 617N.W.2d 220

).
an employee felony theft casewias improper to order restitution for unearned
efitsand vacation that were not “readily ascertainable pecusiqgrgnditures,”
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Mdedi(;,aIAssisgance is an instufe(éike any fog:er ftor t“r%'Jrurptosest of s;Jb- %S)i(nlhptv (d) Provide information to the legislature, state agencies, and
neeanot In each case present evidence O e stamigation toor It subrogation H H
rights. State vBaker 2001 WI App 100243 Wis. 2d 77626 N.W2d 862 the public regarding the costs to and other needs of the department

Thedefinition of “victim” in s. 950.02 (4) (a) iapplicable to sub. (1r). The mother Which result from sentencing practices.

of a child killed by a criminal act wasvictim. The childs aunt was not. State v i i i i

Gribble, 2001 WI App 227248 Ws. 2d 409636 NW2d 468 (€) Provide information to judges and lawyat®ut the sen
Thereis no statutorauthority to orderas a condition of probation, payment of res tencing guidelines.

titution obligations in a separate criminal case. Stafenpen, 2001 WI App 273, H fatr : P . i
248 Ws. 2d 951637 N.W2d 481 (f) Publish and distribute to all circuit judges hearing criminal

Thereare 4 alternativerocedures under sub. (13) (c) by which a court, at senteré@S€8an annual report regarding its work, which shall include all
ing, can postpone the determination of restitution amounts. If a court constructssigntencingguidelines andall changes in existing sentencing

own procedureo set restitution, the decision cannot stand. Nothing precludes ; i ; f
mandinga case to the circuit court to allow it to properly determésétution. State §U|dellnesadopted during the 12 months preceding the report.

v. Krohn, 2002 WI App 96, 14/ 2d 643 N.W2d 874 (g) Study whether race islasis for imposing sentences in

Whensalaried bank employees spent work time researchingerjpthe damage i i 1 i
incurredby the bank was not the payment of wages, as the employeeshaveld criminal cases and submit a report aedommendations on this

beenpaid the same sum regardless, but rather the loss of the value of its employi&&ieto the governgrto each housef the legislature under s.
servicesfor the timethat they were diverted from doing other work. That is a specidl3.172(2), and to the supreme court.

damage recoverable in a civil proceedamgiproperly the subject of a restitution or . . . . .

derunder sub. (5). StateRouse, 2002 Wi App 10254 Ws. 2d 761648N.W.2d (h) Assist the legislature in assessing the cost of enacting new

50;- itutiond includesimb ¢ I | i di hOF revising existing statutesfettlng criminal sentencing.
estitutiondoes not includeeimbursement for collateral expenses incurred inthe . - . P

normal course of law enforcement as the law enforcement agency is not a victim. (i) Atleast semiannuallysubmit reports to all circuit judges,

Statev. Storlie, 2002 W1 App 16252 Ws. 2d 757643 N.w2d 874 andto the chief clerk of each house of thagislature for distribu

Becausdhere was a valiceason for exceeding the statutory time period set fort i i i
in sub. (13) (c) and because no prejudice resulted from the delay in the reﬁimtionﬂon to the appropriate Standlng committees undeBsl72 (3)

ceedingsacircuit courts restitution order was not be vacated as untim@tgte v containingstatistics regarding C'fimina| sentences imposed in _thiS
Johnson, 2002 WI App 166,___isv2d ___£49 N.w2d 284 state. Each report shall have aféifent focus and need not contain

A stepparent of a victimTnay not be awarded restitution under sub. (1r), but a se! ot i : o
rity system purchased by a stepparent for the benefit of the victim was properly C°§$pt|_stlcsregar_d|ng ever}crlme. Each report s_,hall con_taln irfor
acterizedas the victims special damages that the stepfather compensated the vicit@tionregarding sentences imposed statewide aedch of the

for by paying for the system. The steppaetust wages for attending hearings infollowing geographic areas:

the case were not subject to the order as recovery of lost wages is limited to persons .

identified in sub. (5) (b). State Johnson2002WI App 166, Vis. 2d ___ 649 1. Milwaukee County

N.W.2d 284 2. Dane and Rock counties.

973.30 Sentencing commission. (1) DuTies. The sen 3. Brown, Outagamie, Calumet, andriebago counties.
tencingcommission shall do all of the following: 4. Racine and Kenosha counties.

(a) Select an executive director having appropriate training 5. All other counties.
and experience to study sentencing practices and prepase pro(j) Study how sentencing optiondeadt various types of ef

posedsentencing guidelines. fendersand ofenses.
~ (b) Monitor and compile data regarding sentencing practices(2) Srarr. Subject to authorization under1§.505 the sen
in the state. tencingcommission may hire sfdb assist it in the performance

(c) Adopt advisory sentencing guidelines for felonies conof its duties.
mittedon or after July 3@®002, to promote public safety reflect (3) SunseT. This section does not appifter December 31,
changesn sentencing practices and to preserve the integrity of theg7.
criminal justice and correctional systems. History: 2001 a. 109
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